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Sheryl G. Steckler
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EXECUTIVE SUMMARY

A management review of the Small Business Enterprise (SBE) Program was initiated by
the Office of Inspector General (OIG) at the request of County Administration following a
complaint about a company not performing the totality of work as a construction hauling
SBE Subcontractor on several construction job sites, as required by the County
confracts. The scope of the review was limited to one specific industry - road
construction hauling - and the preference given to Prime Contractors, who were
awarded, in part, the contracts based on their declarations that they would use SBEs to
perform a minimum of 15% of the total work in order to meet the County’s SBE goal.

ISSUE 1:

Road Construction Prime Contractors subcontracted with County SBE certified
hauling and excavation contractor(s) on bids to meet the County’s 15% SBE goal,
knowing that the SBE Subcontractor(s) did not have the physical assets to fulfill
the percentage of work required of them by the contract. Further, SBE
Subcontractor(s) (construction hauling and excavation), knowing they did not
have the asseis fo perform 100% of the projected work without help,
subcontracted their work to Non-SBE companies; thus “acting as conduits or
brokers.” Although required, the SBE Subcontractors also did not disclose on
the OSBA Schedule 2, Letters of Intent to Perform as an SBE-M/WBE
Subcontractor, that Non-SBE Sub-Subcontractors would be used.

The review disclosed that Prime Contractors routinely used certified SBE companies
(two of which were identified in the review) that did not have the capacity (limited
assets) to perform the percentage of work (based on schedule) they bid to win County
contracts. These SBE Subcontractors acted as conduits or brokers (middleman) by
subcontracting out a large percentage of their work which they could not perform to
Non-SBE road construction hauling companies. In summary, the Prime Contractors
received the award preference and the SBE Subcontractors realized profits of a
middleman.

Recommendations:

1. Amend the County Ordinance to clearly identify certification/recertification and
decertification requirements. Specifically address industries prone to conduit and
broker type activities and those businesses that do not provide a commercially
useful business function, i.e. road construction hauling.
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2. Add additional information to OSBA documents/forms such as Schedules 1, 2, 3, 4
to identify owner, date, revision number (i.e. OSBA Schedule 1, February 1, 2011,
Revision 3) and post all documents on-line for use by applicants, Prime
Contractors, and Subcontractors.

3. Amend procedures to require Prime Contractor's attestation of Subcontractor(s)
daily work volume capacity and SBE requirement as it relates to the Prime
Contractor's Project Schedule and any changes thereto.

4. Enforce the Prime Contractor's responsibility for all Subcontractor requirements
associated with the contract, i.e. daily work volume capacity and SBE
requirements.

5. Amend OSBA Form, Schedule 4, SBE-M/MWBE Payment Certification, dated
12/6/2010, to enhance its effectiveness by including identification of the SBE Sub’s
Subcontractors and the amount of funds disbursed or planned to be disbursed to
each of them. '

6. Consider excluding the road construction hauling business from SBE certification,
thus removing the SBE preference for this service from contract evaluations.

ISSUE 2:

The County Ordinance, Sections 2-80.21 — 2.80.34 and PPM # CW-0-043 that
outline the SBE Program are unclear and confusing. In addition, the SBE
program lacks appropriate verification, compliance, and monitoring.

The review disclosed that road construction hauling businesses, competing in County
bids and contracts as Subcontractors, were certified as SBEs under the County
Ordinance, based on subjective application of SBE policy. The SBE Ordinance lacks
clarity which leads to confusion. The SBE program is subjectively administered
resulting in questionable certifications/recertifications and decertifications. Further, the
SBE program lacks appropriate verification, compliance checks, and program oversight.

Recommendations:

1. Add a lead paragraph in the County Code outlining the Purpose of the SBE
Program.

2. To elevate standardization throughout the eligibility process, OSBA should develop
guidelines for the uniform application of the CUF considerations.

3. Amend the County Code to clearly identify -certification/recertification and
decertification requirements, including warehousing standards for industries where
warehousing activities are required.

4. Delete the duplicated information in the M/WBE section of the County Code to
reduce the confusion that two separate programs (SBE and M/WBE) exist in the
County.

5. Consider changing the M/WBE certification to a MAWBE “designation” status and
clearly delineate the differences between the two in any Ordinance(s), PPM(s), and
Form(s) to further reduce the confusion.
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6. Amend the County Code, Section 2-80.30. Small business certification, (d).
Application review procedures to read, “Once an applicant has submitted the
original application, the certification review will be completed within ninety (90)
[business, by definition] days of the original submission. (During this management
review, OSBA issued an updated PPM # CW-0-043 on January 1, 2011. It was
noted that paragraph 7.4, Certification Process Period, was changed to reflect
“...within 90 business days of the original submission.)

7. Establish a process to ensure the 10 [business] day letter is mailed within 10
[business] days of the receipt of the Vendor application.

8. Train all OSBA Staff on the County Ordinance, PPM, and the requirements for
certification, recertification, and decertification.

9. Incentivize participants to comply with the SBE program requirements by
establishing a sixty (60) day period from the abandonment letter date before a
business can re-apply for SBE certification.

10. Develop procedures to comply with County Code monitoring requirements
pertaining to compliance and enforcement.

11. Ensure documentation received is reviewed for compliance prior to issuing a
certification.

12. Establish a schedule to conduct random compliance reviews in various commodity
areas.

13. Develop a centralized complaint tracking system.

14. Work closely with applicants to determine the appropriate NIGP code(s).

15. Identify the specific NIGP codes on the OSBA Certification Certificate to clearly
delineate the code(s) in which the SBE is certified. By listing the NIGP code(s) on
the Certificate or an attachment, it will be clear to all parties the commodity code(s)
for which the vendor has been certified.

ISSUE 3:

Who is benefitting from the SBE Program goal and at what cost to the taxpayers?

The County's policy of awarding contracts to SBE responsive bidders over Non-SBE
responsive low bidders resulted in increased contract costs. The OIG determined,
based on a small sample (13) of road construction contracts, that the County incurred
additional costs in two of those contracts totaling $230,963 as a result of this policy.

Recommendation:
To encourage an open and competitive market for this industry, we recommend again
(See Issue 1, Recommendation 6) the County consider excluding the road construction

hauling business from SBE certification, thus removing the SBE preference for this
service from contract evaluations.
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BACKGROUND

In September 2010, Palm Beach County (County) Administration notified the Office of
Inspector General (OIG) of preliminary findings in an Office of Small Business
Assistance (OSBA) compliance review. This notification requested the OIG to review
allegations that O.C. Unlimited, Inc. was not performing the totality of work as a Small
Business Enterprise (SBE) Subcontractor on several construction job sites, as required
by the County contracts.

O.C. Unlimited, a certified County SBE in Excavation and Construction Hauling
Services, obtained County work as a SBE Subcontractor through Prime Contractors,
who were awarded, in part, the contracts based on their declarations that they would
use SBEs to perform a minimum of 15% of the total work in order to meet the County’s
SBE goal of 15%.

During September - November 2010, the OIG received additional complaints regarding
the SBE certification/decertification program from Corcel Corporation (a former SBE
participant) and L&L Worldwide (a former SBE participant, currently decertified since
2005.) The complaints involved the SBE ceriification/decertification program and
compliance processes associated with the County SBE program.

Based on the above, the OIG began a Management Review of the SBE program
administered by OSBA. This review specifically addresses the road construction
hauling industry of the OSBA SBE program.

History of SBE Program

On October 21, 2002, the Board of County Commissioners (BCC) passed County
Ordinance No. 2002-064 establishing the SBE Program. This was a race and gender
neutral program (race and gender not used to certify a SBE) intended for County
businesses only. The SBE program succeeded the Minority/Women-Owned Business
Enterprises (MMWBE) program because the County had achieved its established
M/WBE numerical participation goals during the designated 10 year remedy period,
1992-2002; thus, the County didn’'t have a legal foundation to maintain or continue the
M/WBE program. The two programs operated concurrently between October 1, 2002
and March 31, 2003, to allow for a smooth transition. It was expected that County
M/MWBE participants, most being smaller businesses, would continue to benefit from the
new program. At the onset of the SBE program, the BCC set a minimum 15% goal for
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SBEs on all County contracts. The OSBA was the designated County Department
tasked to coordinate and lead this effort since they had overseen the M/WBE program.
(See Appendix A for further History)

ISSUES AND FINDINGS

ISSUE 1:

Road Construction Prime Contractors subcontracted with County SBE certified
hauling and excavation contractor(s) on bids to meet the County’s 15% SBE goal,
knowing that the SBE Subcontractor(s) did not have the physical assets to fulfill
the percentage of work required of them by the contract. Further, SBE
Subcontractor(s) (construction hauling and excavation), knowing they did not
have the assets to perform 100% of the projected work without help,
subcontracted their work to Non-SBE companies; thus “acting as conduits or
brokers.” Although required, the SBE Subcontractors also did not disclose on
the OSBA Schedule 2, Lefters of Intent to Perform as an SBE-M/WBE
Subcontractor, that Non-SBE Sub-Subcontractors would be used.

GOVERNING DIRECTIVES:

County Municipal Code (Code), Chapter 2. Administration, Article Ill. Financial Affairs,
Division 2. Purchases, Part C. Small Business Enterprise Program, Sections. 2-80.21—
2-80.34 (Ord. 02-064, 10-1-2002; amended Ord. 04-071/effective date 12-29-2004;
amended Ord. 05-048/effective date 11-21-2005; amended Ord. 08-014/effective date
5-29-2008; amended Ord. 2009-024/effective date 8-26-2009.

Section 2-80.21. Definitions.

“Acting as a conduit means, in part, not acting as a regular dealer by making
sales of material, foods or supplies from items bought, kept in stock and regularly
sold to the public, as opposed to only government agencies, in the useful course
of business. Brokers, manufacturer's representatives, sales representatives and
non-stocking distributors are considered as conduits that do not perform a
commercially useful business function.”

“Commercially useful business function means adding value to the goods and
services supplied under a contract.”

Section 2-80.25. Ranking of responsive bidders.

When evaluating competitive bids/quotes of up to one million dollars
($1,000,000) in which the apparent low bidder is determined to be non-
responsive to the SBE requirement, the contract shall be awarded to the low
bidder responsive to the SBE requirements, or in the event there are no bidders
responsive to the SBE requirements, to the bidder with the greatest SBE
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participation in excess of seven percent (7%) participation, as long as the bid
does not exceed the low bid amount by ten percent (10%).

In cases where the low bid exceeds one million dollars ($1,000,000), the contract
shall be awarded to the low bidder responsive to the SBE requirements, or in the
event there are no bidders responsive to the SBE requirements, to the bidder
with the greatest SBE participation in excess of seven percent (7%) participation,
provided that such bid does not exceed the low bid otherwise responsive to the
bid requirements by more than one hundred thousand dollars ($100,000) plus
three percent (3%) of the total bid in excess of one million dollars ($1,000,000).

This section only applies when price is the determining factor.

Section 2-80.30. Small business certification, (a). Eligibility Standards. “An
eligible small business for this program must perform a commercially useful
business function.”

Section 2-80.30. Small business certification, (b). Commercially useful business
function (CUF). “A small business is considered to perform a commercially
useful business function when it is responsible for execution of a distinct element
of work of a contract and carrying out its responsibilities by actually performing,
managing and supervising the work performed. Businesses who merely act as
a conduit do not perform a commercially useful business function and will
not be eligible for certification as a SBE. In determining whether a business
performs a commercially useful business function, consideration will include, but
not be limited to whether the business adds a value to the product or service
provided; whether the business has a distributorship agreement with the
manufacturer of goods supplied; whether the business takes possession of the
product or service provided; whether the business warrants the product or
service provided; whether the business maintains sufficient storage space to
keep the product in inventory; whether the business maintains sufficient inventory
to meet the requirements of its contracts; whether the business provides the
product or service to the public or other business other than a governmental
agency.” [Emphasis Added]

County Policy and Procedures Memorandum (PPM) # CW-0-043, dated August 5,
2009, Small Business Enterprise Program Policies and Procedures Manual.

Section 7, Certification: paragraph 7.11 - “An eligible small business for this
program must perform a value-added commercially useful business function by
maintaining storage inventory and/or being responsible for the execution of a
distinct element of work of a contract and carrying out its responsibility by
actually performing and managing and supervising the work performed.”

Section 7, Certification: paragraph 7.15 — Grounds for Decertification; item h) —
“The small business does not perform a commercially useful business function.”

Section 8, Suspension/Debarment: paragraph 8.4 — “Representing a SBE as
performing a commercially useful function when such business is merely acting
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as a conduit in order to participate in the county’s SBE program or receive a
preference or benefit under the SBE program.”

County Road Construction Contracts - Instruction to Bidders — (All County contracts are
between the County and Prime Contractors.)

8. SBE PARTICIPATION AND SOLICITATION DOCUMENTATION: NOTE: A
prime bidder ... Failure to submit the necessary SBE documentation to establish
that the goals have been met or good faith efforts exercised may result in the
SBE bidder being deemed non-responsive to the SBE requirements.

OSBA Schedule(s) 2 — Letter(s) of Intent to Perform as a SBE-M/WBE
Subcontractor. One Schedule 2 for each SBE Subcontractor listed on Schedule
1 shall be completed and executed by the proposed SBE Subcontractor and
M/WBE Subcontractor.

FINDING:

A. SBE Preference

The County gives preference to those Prime Contractor bids that meet the County’s
SBE goals. According to documents and witness interviews, Prime Contractors solicited
0.C. Unlimited, based on the company’s SBE certification, for road construction hauling
services in order to help meet the County’s minimum 15% SBE goal. Prime Contractors
stated they saw the SBE Program as a “mandate” to win a contract award.

On approximately November 27, 2007, Devland Site, Inc, a competitor of O.C.
Unlimited, contacted the OSBA and lodged a complaint that O.C. Unlimited was a “front
company” and did not have the capacity, both in terms of equipment and manpower, to
perform the work for which they were being contracted. The OSBA conducted a
compliance review of O.C. Unlimited at that time and noted that the company owned
equipment such as a front end loader and a truck. OSBA determined the allegation was
unfounded. Again, on April 29, 2010, the same complainant made a similar allegation.
The OSBA conducted nine (9) unannounced site visits to projects on which O.C.
Unlimited was listed as a Subcontractor for hauling services. During the unannounced
visits, the OSBA representative did not see any O.C. Unlimited equipment or dump
trucks. Further OSBA inquiries of on-site Prime Contractor Project Managers disclosed
that O.C. Unlimited trucks were seldom seen on any of the project sites and the hauling
work was performed by independent truckers. During an interview of one Prime
Contractor's Project Superintendent, the OSBA representative was told that O.C.
Unlimited and Siboney Trucking Company (a Non-SBE company) work together. The
OSBA representative was directed to call a telephone number that the Project
Superintendent used to order the hauling trucks. Upon calling the number, the OSBA

representative was told by the person answering the telephone that the number
belonged to Siboney.

0.C. Unlimited is a trucking company specializing in excavation services, construction,
and hauling services. The President of the company is Osmond Clarke. Based on
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information provided by the Florida Department of State, O.C. Unlimited was originally
incorporated on September 8, 1980, as O.C. Trucking, Inc. The company executed a
name change on May 6, 2002, and changed its name to O.C. Unlimited, Inc., as it is
known today. The OSBA transitioned the company from the M/WBE program to the
SBE program in 2003, with subsequent recertifications in 2006 and 2009 (certifications
are for three years.) During the 2006 recertification process, there was concern, per
Patricia Wilhelm’s (OSBA Specialist IlI) Site Visit Report, dated May 12, 2006, as to
where the company’s equipment was stored; as it was a different location from where
the administration office was located; however, they were subsequently recertified. The
company was recertified again as a SBE on June 15, 2009, for the period from June 15,
2009 through June 14, 2012. The Office of Inspector General's (OIG) direct
examination of the company’s location and payroll records in December 2010 confirmed
0O.C. Unlimited equipment inventory included two dump trucks and two tractor trailers
and four people on payroll.

B. OSBA Form, Schedule 2

Prior to contract award, SBE Subcontractors, such as O.C. Unlimited, were required by
OSBA policy to submit an OSBA Form, Schedule 2, Letter of Intent to Perform as an
SBE-M/WBE Subcontractor for a project bid with a Prime Contractor, in order for the
Prime Contractor to receive SBE preference points. It was not uncommon for multiple
Prime Contractors on a proposal to submit Schedule 2s with the same Subcontractors
for SBE preferences. The owners of two SBE hauling service companies provided
different testimony as to what portions of the Schedule 2 were completed by the
Subcontractor and the Prime Contractors when asked about the statement, “If
undersigned intends to sub-subcontract any portion of this subcontract to a non-certified
SBE contractor, the amount of any such subcontract must be stated $ " Clarke
(O.C. Unlimited) stated he completed this section, while Hiram Mendiondo (Southern
Transport & Equipment, Inc.) stated the Prime Contractor completed this section.
Mendiondo stated he only completed two sections on the form: “The undersigned is
certified by Palm Beach County as a ...” and the signature block. OSBA Schedule 2
clearly states that the form must be completed by the SBE-M/WBE Subcontractor.

An OIG review of Schedule 2 forms submitted by Prime Contractors for various
construction projects reflected, in all cases, the response to the statement was zero (0).
Despite their Schedule 2 attestation that they did not “intend” to subcontract work to a
non-certified SBE Subcontractor, OIG interviews revealed that SBE hauling
Subcontractors knew, based on their experiences over the past years, that they could
not perform all of the required hauling work on road construction contracts.

C. Non-SBE Subcontractors

County Road Construction Coordinators disclosed to the OIG that O.C. Unlimited trucks
were seldom observed on the four construction projects reviewed. The majority of the
dump trucks seen by the County Road Construction Coordinators throughout the course
of the projects were either Subcontractors (Company Truck recognition - Company
name, color) or independent owner/operator trucks (hand scribed personal names on
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truck and truck color); however, the County Road Construction Coordinators were not
on project sites 100% of the time as they moved daily from one project to another.

OIG interviews with Olinda Valcarcel, Office Manager, and Clarke of O.C. Unlimited
substantiated that, due to O.C. Unlimited’s limited assets consisting of two dump trucks
for construction hauling, there was a need to use independent truckers
(owner/operators) when the Prime Contractor’'s schedule required three (3), five (5), ten
(10) or more trucks a day. Therefore, per Clarke, he maintained a list of 37 Non-SBE
Subcontractors (the majority were independent truckers) to call upon to help meet his
contractual obligations. None of these 37 companies were certified by OSBA as a SBE
as of January 2011. Per Valcarcel, Clarke or the company providing the material paid
the independent truckers either an hourly rate or by the load.

Mendiondo (Southern Transport & Equipment, Inc.) stated his company (assets include
two dump trucks), after an award, provided hauling services for Prime Contractors by
contracting with independent truckers. He maintained a list of approximately 50-60
Non-SBE Subcontractors, including independent truckers, and stated the Prime
Contractors were aware of the use of independent truckers by their Subcontractors.

The OIG interviewed management personnel of two Prime Contractors (Ranger
Construction and J.W. Cheatham) regarding their use of SBE Subcontractors on County
road construction projects. Each one said that the SBE goal was a “mandate” or
‘requirement” in order to win the contract. Both agreed that for years it was standard
business practice in the road construction hauling business for a SBE Subcontractor to
use other hauling companies and independent truckers to complete the required work
on contracts. Both stated that all the truck hauling companies such as Southern
Transport and O.C. Unlimited relied on the independent truckers to fulfill their contract
needs by “acting as brokers” on these contracts. Management personnel for the Prime
Contractors stated that their costs would be less if the SBE program did not exist;
however, both also stated that the use of the independent truckers was essential since
neither company wanted to maintain a large fleet of trucks. Both Prime Contractors also
added that they didn’t want to idle their employees (use SBE trucks instead of their own
company trucks) due to SBE goals.

Based on the interviews, the Prime Contractors stated SBE goals for hauling services
on a County contract were met on paper, but not during the actual road construction
projects. Subcontractors, such as O.C. Unlimited and Southern Transport,
subcontracted out a greater percentage of work than they actually provided with their
limited assets, thus serving “as a conduit or broker.” The various independent truckers
used were not SBE certified, thus negating the purpose for the County’s 15% SBE goal
on all County road construction contracts. Although the County contracts required the
Prime Contractors to report to the County a change in their Subcontractors, there was
no County requirement for the Prime Contractors Subcontractor to identify to the
County any Subcontractors that they use following contract award. OIG interviews of
company personnel associated with the road construction industry verified that the use
of independent truckers in the road construction hauling industry in the County and
other Florida counties was routine since deregulation in the early 1980s.
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Recommendations:

1

Amend the County Ordinance to clearly identify certification/recertification and
decertification requirements. Specifically address industries prone to conduit and
broker type activities and those businesses that do not provide a commercially
useful business function, i.e. road construction hauling.

Add additional information to OSBA documents/forms such as Schedules 1, 2, 3,
4 to identify owner, date, revision number (i.e. OSBA Schedule 1, February 1,
2011, Revision 3) and post all documents on-line for use by applicants, Prime
Contractors, and Subcontractors. _

Amend procedures to require Prime Contractor's attestation of Subcontractor(s)
daily work volume capacity and SBE requirement as it relates to the Prime
Contractor’s Project Schedule and any changes thereto.

Enforce the Prime Contractor’s responsibility for all Subcontractor requirements
associated with the contract, i.e. daily work volume capacity and SBE
requirements.

Amend OSBA Form, Schedule 4, SBE-M/WBE Payment Certification, dated
12/6/2010, to enhance its effectiveness by including identification of the SBE
Sub’s Subcontractors and the amount of funds disbursed or planned to be
disbursed to each of them.

Consider excluding the road construction hauling business from SBE certification,
thus removing the SBE preference for this service from contract evaluations.

ISSUE 2:

The County Code, Sections 2-80.21 — 2.80.34, and PPM # CW-0-043 that outline
the SBE Program are unclear and confusing. In addition, the SBE program lacks
appropriate verification, compliance, and monitoring.

GOVERNING DIRECTIVE:

County Municipal Code (Code), Chapter 2. Administration, Article lll. Financial Affairs,
Division 2. Purchases, Part C. Small Business Enterprise Program, Sections. 2-80.21—
2-80.34 (Ord. 02-064, 10-1-2002; amended Ord. 04-071/effective date 12-29-2004;
amended Ord. 05-048/effective date 11-21-2005; amended Ord. 08-014/effective date
5-29-2008; amended Ord. 2009-024/effective date 8-26-2009.

Section 2-80.21. Definitions. Days means business days unless specified
otherwise.

Section 2-80.30. Small business certification, (b). Commercially useful business
function (CUF). “A small business is considered to perform a commercially
useful business function when it is responsible for execution of a distinct element
of work of a contract and carrying out its responsibilities by actually performing,
managing and supervising the work performed. Businesses who merely act as a
conduit do not perform a commercially useful business function and will not be
eligible for certification as a SBE. In determining whether a business performs a
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commercially useful business function, consideration will include, but not be
limited to whether the business adds a value to the product or service provided;
whether the business has a distributorship agreement with the manufacturer of
goods supplied; whether the business takes possession of the product or service
provided; whether the business warrants the product or service provided:;
whether the business maintains sufficient storage space to keep the product in
inventory; whether the business maintains sufficient inventory to meet the
requirements of its contracts; whether the business provides the product or
service to the public or other business other than a governmental agency.”

Section 2-80.30. Small business certification, (d). Application review procedures,
states “Once an applicant has submitted the application and all supporting
documentation, certification review will be completed within ninety (90) [business,
by definition] days ...”

Section 2-80.30. Small business certification, (h). Recertification, states “...
criteria for recertification shall be the same as for certification ...”

Section 2-80.31. M/WBE certification, (a). Eligibility standards, state “Although
preferences to certified M/WBEs will not be extended under this part, unless
otherwise provided by law, businesses eligible for certification as a M/\WBE are
encouraged fo maintain their certification in order fo assist in the tracking of
M/WBE availability and awards of confracts to M/WBEs.”

County Policy and Procedures Memorandum (PPM) # CW-0-043, dated August 5,
2009, Small Business Enterprise Program Policies and Procedures Manual.

Section 7.4. Certification Process Period, states “Upon receipt of an application
for certification, all supporting documents will be logged in as appropriate. OSBA
will preview the application to determine whether any additional information is
needed and notify the applicant of any needed information within 10
business days of receipt. If the applicant timely submits the required
information, OSBA will endeavor to make a determination on the certification
application within 60 days of the original submission. Any applicant failing to
submit the requested documentation within thirty (30) days of the notice shall be
deemed 1o have abandoned its application.” [Emphasis added]

FINDING:

A. Purpose of SBE Program

Unlike the County Code for the former M/WBE program that had a purpose paragraph
(Sec. 2-72. Purpose), the County Ordinance for the SBE program did not include a
section that outlines the purpose of the SBE program and the goal(s) of the program.
The OIG review of the available SBE/SBA Advisory Committee Minutes from January,
2004 — December, 2010 reflected periodic discussions between SBE Advisory Board
members as to what was the purpose of the SBE program. Minutes of the February 9,
2005 board meeting reflected that Tammy Fields, Senior County Attorney, reminded
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everyone that the “purpose of the SBE Program is to help small businesses play the big
boys’ game.” October 2006 minutes included a comment by board member (Laurie
Rogers) that the purpose of the SBE Program was to graduate, not stay in forever.

Recommendation:

Add a lead paragraph in the County Code outlining the Purpose of the SBE
Program.

B. Eligibility Standards

The Small Business Certification section in the County Code (Sec. 2-80.30), paragraph
(a) (Eligibility Standards) outlines the eligibility standards for a small business.
Paragraph (a) identifies two criteria for certification as a Small Business in the County's
SBE program (neither of which states the business must domicile in the County): 1.) for
profit business concern whose gross receipts are within the standards as defined in
Sec. 2-80.21 and, 2.) who has been in business at least one year or has obtained a
certificate of small business competency for an approved OSBA course. Within the
paragraph (a), it states a small business must perform a commercially useful business
function (CUF); therefore paragraph (b) must be reviewed. In order for someone to
know that the small business must be domiciled in the County, then one must refer to
Sec. 2-80.21, Definitions, Small Business. Recertification is outlined in Sec. 2-80.21(h)
and states that the criteria for recertification shall be the same as for certification.

Allen Gray (Manager/Interim Director, OSBA) stated that there were only two eligibility
criteria for SBE certification. Those two criteria were: local business and size. He said
that the Commercially Useful Business Function (CUF) section laid out the criteria for
decertification of small businesses.

The OIG interviewed the four OSBA Specialists who perform certifications,
recertifications, and decertifications. They all stated that there was an OSBA
Certification Checklist (similar to the Applicant’s checklist) that they used throughout the
process as a guide, but there were no formal instructions or directions on how to use or
complete the checklist. One Senior Specialist, based on her experiences and
understanding, provided periodic training on the process and the Certification Checklist.
The only other training associated with the program was on-the-job training. In
reference to the CUF section (Sec. 2-80.21(b)) of the County Code, all the Specialists
used the outlined considerations when they conducted certifications, recertifications,
and decertifications. A few Specialists stated they use a seven (7) factor CUF checklist
devised by one of the Specialists. They each stated their certification decisions were
based on the totality of the circumstances on a case by case scenario.

Tammy Fields (Senior County Attorney) was interviewed in reference to the former
M/MWBE program and the current SBE program ordinances, in particularly the CUF area,
she had authored over the years. She concurred there was some necessary
subjectivity within the CUF area of the County Ordinance, especially with hauling and
warehousing (pipe) certifications, which may cause confusion in the
certification/decertification process.
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The OSBA representatives’ decisions to certify/recertify/decertify small businesses are
based on the admittedly subjective CUF criteria. However, other than the seven factor
CUF checklist, OSBA was unable to produce established written guidelines or policies
that addressed uniform application of the criteria to the various circumstances of each
case by case scenario. Recognizing the complexity of various industries and the
OSBA’s subjective certification process, there is a need for standardization
requirements throughout each of the industries in the SBE program. This is needed so
that the businesses within an industry can be evaluated with clear and objective criteria.

Recommendations:

1. To elevate standardization throughout the eligibility process, OSBA should
develop guidelines for the uniform application of the CUF considerations.

2. Amend the County Code to clearly identify certification/recertification and
decertification requirements, including warehousing standards for industries
where warehousing activities are required.

C. SBE and M/WBE Programs

The SBE program succeeded the M/AWBE program since the County had met their
established goals; thus, the County was advised it did not have a sufficient legal
foundation to continue the MAWBE program. However, to ensure the County would not
become a participant in passive discrimination, the County encouraged M/MWBEs to
maintain M/MWBE certification so that the County could track what happens to M/MWWBE
participation within a race and gender neutral program and awards of contracts to
M/WBEs. Procurement preferences are not extended to certified M/AWWBEs, unless
otherwise provided by law, i.e. FS 287.055 (Consultants’ Competitive Negotiation Act).

The only additional requirement as indicated on the OSBA Form, Steps to Completing
the Application Form for SBE Cerdification, dated 12/3/2010, for identifying a SBE as a
M/WBE (solely for tracking purposes) is proof of gender or ethnicity, since ownership
and control are already included under the SBE category. This was confirmed by
several OSBA Specialists. (A copy of this form was attached in PPM CW-0-043, dated
August 26, 2009, as Attachment B/Page 5.)

SBE participants as well as Vendors stated to the OIG that they believed there was still
a minority and gender component to the SBE program. The following also adds to the
confusion within the SBE program:

1. Two types of certifications are distinguished in separate sections within the
County Code: Sec. 2-80.30. (Small business certification) and Sec. 2-80.31.
(MMWBE (Minority-owned or Women-owned business enterprise) Certification),
duplicating in each section similar eligibility requirements, commercially useful
business functions, and application procedures. These two different certification
sections make it appear as if the County has two separate programs instead of
one.

2. The County Code encourages minority/women owned small businesses to certify
as a MMWBE to track MAWBE participation in contract awards.
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3. Even though the M/WBE program sunset on October 31, 2002, the online
MuniCode, as of December 2010, still reflects the entire MMWBE Sec. 2-71 — Sec.
2-80.13, almost eight years after the sunset.

Recommendations:

1. Delete the duplicated information in the M/WBE section of the County Code to
reduce the confusion that two separate programs (SBE and MANVBE) exist in the
County.

2. Consider changing the MAWWBE certification to a M/WBE “designation” status and
clearly delineate the differences between the two in any Ordinance(s), PPM(s),
and Form(s) to further reduce the confusion.

D. 90-day rule/10-day letter

OIG interviews with all six OSBA staff regarding the 90 [business] day (as outlined in
the County Code) rule for certification and recertification yielded various interpretations
on how it was applied. All of them stated the 90 [business] day clock was a “stop and
go” matter. The differences in their interpretations were based on various events that
caused the clock to stop. None of the OSBA staff stated it was a straight, non-stop 90
business day period from receipt of the initial application. In addition, as to whether the
days were business days or calendar days, the Manager and Specialists provided a mix
of responses. To add further confusion, contrary to the County Code, the PPM states
the OSBA will endeavor to make a determination on the certification application within
60 days of the original submission; however, it does not identify whether days are
business or calendar.

As part of the 90-day rule (PPM CW-0-043, Section 7.4), the OSBA office is to notify
the applicant of any additional required documentation within 10 business days of
receipt of the Vendor's application. This is known as the 10 day letter. Besides
identifying the additional documentation to the Vendor, this letter also gives the Vendor
a 30 day deadline in which to provide the documentation or the Vendor’s file will be
abandoned. Below are three examples of OSBA’s lack of compliance with its own
internal processes:

1. Line-Tec Corporation’s recertification application was postmarked at West Palm
Beach on Friday, January 15, 2010. On February 17, 2010 (20 business days
after it should have been received by OSBA), Line-Tec's envelope was stamped
by OSBA that it was received. It was April 30, 2010 (72 business days after
mailing) before OSBA sent a letter requesting additional information. On June
22, 2010 (108 business days after mailing), a second letter was sent. On July
13, 2010, Patricia Wilhelm (OSBA Specialist |l) conducted a site visit of Line-Tec.
During this site visit, according to Wilhelm’s letter, Line-Tec agreed to provide the
requested information (4/30/2010 and 6/22/2010 letters) by July 20, 2010. On
July 23, 2010 (130 business days after mailing), Wilhelm sent Line-Tec a letter
stating their request for recertification was removed from consideration and was
considered abandoned because Line-Tec had failed to provide the requested
information within 30 days of the request. Per Gray, on July 27, 2010, Scott
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Ellsworth, President of Line-Tec, spoke directly to him regarding Line-Tec's
abandonment. On July 28, 2010 (133 business days after mailing), Gray and
Wilhelm had a meeting to discuss Line-Tec's recertification.  Wilhelm
subsequently sent a letter to Line-Tec informing them they had been recertified
for three years.

2. East Coast Underground & Construction Corp. (East Coast) signed the
application for certification on September 12, 2009. On September 21, 2009,
OSBA sent East Coast a letter stating their recertification application had been
received. On March 31, 2010 (128 business days after receipt) OSBA sent East
Coast a letter requesting additional information. On April 26, 2010 (146 business
days after receipt), OSBA sent a letter to East Coast indicating they were
certified for three years.

3. Taylor, Principal of Taylor Land Development Inc., signed the application for
recertification. On May 28, 2010, OSBA sent Taylor a letter stating their
recertification application was received. On September 3, 2010 (68 business
days after receipt), Pam Hart (OSBA Specialist I) sent a letter to Taylor
requesting additional information. On September 24, 2010 (82 business days
after receipt), Hart sent another letter to Taylor indicating they were recertified for
three years.

The OSBA letters sent to the three companies mentioned above, to acknowledge
receipt of their application, was contrary to PBC PPM # CW-0-043. PBC PPM # CW-O-
043 states OSBA “will endeavor to make a determination on the certification application
within 60 days of the original submission.” The letters acknowledging receipt stated the
“review will be completed within ninety (90) business days of receipt of all required
documentation”, which agrees with the County Code, but conflicts with the PPM. In all
cases, OSBA exceeded their time frame in the PBC PPM # CW-0-043 where it states
“OSBA will preview the application to determine whether any additional information is
needed and notify the applicant of any needed information within 10 business days of
receipt”. In all three cases, letters requesting additional information were sent; however,
none were completed within 10 days of receipt. In summary, only one of the three
companies was processed within the 90-day required timeframe (Taylor in 82 business
days, Line-Tec - 133 business days; and East Coast — 151 business days).

As this review was being conducted, the OIG received another complaint regarding the
OSBA recertification time frame, citing that the OSBA received the application on
November 10, 2010, but that the 10-day letter was not mailed until Feb 3, 2011. The
small business, who filed the complaint, expressed a concern that they were not going
to receive the SBE preference on some current solicitations.

Recommendations:

1. Amend the County Code, Section 2-80.30. Small business certification, (d).
Application review procedures to read, “Once an applicant has submitted the
original application, the certification review will be completed within ninety (90)
[business, by definition] days of the original submission. (During this
management review, OSBA issued an updated PPM # CW-0-043 on January 1,
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2011. It was noted that paragraph 7.4, Certification Process Period, was
changed to reflect “...within 90 business days of the original submission.)

2. Establish a process to ensure the 10 [business] day letter is mailed within 10
[business] days of the receipt of the Vendor application.

3. Train all OSBA Staff on the County Ordinance, PPM, and the requirements for
certification, recertification, and decertification.

4. Incentivize participants to comply with the SBE program requirements by
establishing a sixty (60) day period from the abandonment letter date before a
business can re-apply for SBE certification.

E. Compliance and Efficiencies

Section 2-80.24 of the SBE County Code states, “the office of small business
assistance will establish procedures for monitoring and evaluating program performance
and compliance, subject to the County administrator's approval;” however, the OIG
review did not reveal evidence of an effective compliance program. OIG interviews with
OSBA staff identified the following instances of non-compliance:

1. No established procedures exist for monitoring SBE compliance in PPM CW-O-
043.

2. An OIG review of three case files for currently certified SBEs showed two files
missing the necessary documentation to substantiate the SBE’'s sizing

requirements (gross receipts as defined in the County Code) for the past two
recertifications.

Through OSBA staff interviews, the OIG identified that the OSBA office had only one
person conducting compliance reviews. This employee also conducts certifications,
recertifications, and decertifications. The OIG requested a list of all complaints from
OSBA that they had received for certification issues, performance issues, etc. from
2008 — 2010. The OIG found that OSBA had no master list (electronic or manual) to
track complaints. Allen Gray (Manager/Interim Director) stated that complaints were
filed within each Vendor's file; therefore, he could not provide the OIG with any
complaint unless he searched each file or had more specific information as to the
Vendor.

The lack of uniform procedures and a complaint tracking system hinders the OSBA
department’s capacity to maximize efficiencies with available resources.

Recommendations:

1. Develop procedures to comply with County Code monitoring requirements
pertaining to compliance and enforcement.

2. Ensure documentation received is reviewed for compliance prior to issuing a
certification.

3. Establish a schedule to conduct random compliance reviews in various
commodity areas.

4. Develop a centralized complaint tracking system.
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F. National Institute of Governmental Purchasing (NIGP) Commodity Services
Codes

The County, in August 2009, deleted the North American Industry Classification System
(NAICS) codes from the County Code, but retained the NIGP codes to identify the
commodities in which to certify small businesses. Under the current County Code,
NIGP codes of which there are either 3-digits, 5-digits, 7-digits, or 11-digits, are as
follows:

[Code Structure [Sample Code_|Sample Description
Ei3-D1'git (Class) Code '[§20 7 WV“|Ofﬁc§“§gpplies: Erasers, Inks, Leads, Pens, Pencils, etc.
_IS—Digit (Class-Item) Code !|620-80 ;IPens (General Writing Types): Ball Point, Nylon Tip, etc.

' .. | |Pens, Ball Point, Retractable, Refillable, All Plastic Barrel;
I|7-Digit (Class-Item—Gro?P) Code ‘620-80-21 | W/Metal Pocket Clip i

11-Digit (Class-I‘[ém—Gr()up-I 620-80-21- . .
| | ‘
[Detail) Code l035-4 Fine Point, Black Ink, 12/Box

An OIG review of multiple SBE Certification records found it difficult to determine which
commodities the SBEs were certified for since there were no NIGP codes listed on the
certificates. In accordance with Sec. 2-80.30 (d), Application Review Procedures,
paragraph (2) states "that the office of small business assistance will review the goods
or services provided by the applicant to determine the appropriate NIGP codes.”

Recommendations:

1. Work closely with applicants to determine the appropriate NIGP code(s).

2. ldentify the specific NIGP codes on the OSBA Certification Certificate to clearly
delineate the code(s) in which the SBE is certified. By listing the NIGP code(s)
on the Certificate or an attachment, it will be clear to all parties the commodity
code(s) for which the vendor has been certified.

ISSUE 3:

Who is benefitting from the SBE Program goal and at what cost to the taxpayers?

GOVERNING DIRECTIVE:

County Municipal Code (Code), Chapter 2. Administration, Article Ill. Financial Affairs,
Division 2. Purchases, Part C. Small Business Enterprise Program, Sections. 2-80.21—
2-80.34 (Ord. 02-064, 10-1-2002; amended Ord. 04-071/effective date 12-29-2004;
amended Ord. 05-048/effective date 11-21-2005; amended Ord. 08-014/effective date
5-29-2008; amended Ord. 2009-024/effective date 8-26-2009.

Section 2-80.25. Ranking of responsive bidders.
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When evaluating competitive bids/quotes of up to one million dollars
($1,000,000) in which the apparent low bidder is determined to be non-
responsive to the SBE requirement, the contract shall be awarded to the low
bidder responsive to the SBE requirements, or in the event there are no bidders
responsive to the SBE requirements, to the bidder with the greatest SBE
participation in excess of seven percent (7%) participation, as long as the bid
does not exceed the low bid amount by ten percent (10%).

In cases where the low bid exceeds one million dollars ($1,000,000), the contract
shall be awarded to the low bidder responsive to the SBE requirements, or in the
event there are no bidders responsive to the SBE requirements, to the bidder
with the greatest SBE participation in excess of seven percent (7%) participation,
provided that such bid does not exceed the low bid otherwise responsive to the
bid requirements by more than one hundred thousand dollars ($100,000) plus
three percent (3%) of the total bid in excess of one million dollars ($1,000,000).

This section only applies when price is the determining factor.

FINDING:

Tammy Fields, Senior County Attorney, stated the hauling and pipe industries were
areas being abused. Fields further clarified, due to her concerns in the construction
hauling business, she concurred with the County Administration’s referral of this matter
to the OIG. Fields was aware of concerns related to Subcontractors not following the
regulations of the SBE program, in particular, that some Subcontractors acted as
conduits and did not perform commercially useful business functions. Fields admitted
that some larger distributors asked smaller companies to achieve SBE status in order to
act as a broker or conduit for goods or services, something that was supposed to be
caught during the certification process. As to the area of pipe supply, Fields stated firms
were decertified and the criteria for demonstrating performance of a commercially useful
business function was strengthened through several past ordinance amendments.
Fields stated the SBE program was a policy decision by the Board of County
Commissioners (BCC) in 2002 at the sunset of the M/MWBE program. She stated the
BCC realized there was an “allowable” cost associated with the SBE program and they
were willing to pay this additional cost.

Kathy Scarlett, County Purchasing Director, related the County Code allowed the
County to award a contract to a SBE, who was within 10% of the winning bid, if the
winning bid was submitted by a Non-SBE company. Scarlett reiterated the policy of the
BCC was they were willing to spend more money on contracts in support of the SBE
program. (“Allowable cost” is the cost difference between the apparent low bidder
determined to be non-responsive to the SBE requirement and the low bidder responsive
to the SBE requirement who is within the allowable range of the lowest bid amount.)

Road Construction Prime Contractors as well as SBE owners used the following terms
in characterizing the SBE program: subjective, a restraint of trade, a barrier to
competition, counterproductive, and political. Road Construction industry executives
and project coordinators disclosed that the SBE program forced them to change their
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scope of work within their proposals, purchase unneeded services, and enter into
contracts which may not otherwise be necessary. In order to meet SBE program goals,
according to the interviewed Prime Contractors, they were put in the position of paying
higher costs and passing these higher costs on to the County. Further, one Prime
Contractor admitted to routinely using these companies to reach the County’s SBE
participation goal of 15%, when in fact, they knew the work was being provided by
independent drivers not certified by the SBE program.

Interviews of County Road Construction Coordinators, Road Construction Executives,
and trucking company owners indicated that many companies operated, wholly or
partially, as trucking brokers. The OIG review included interviews and unannounced
onsite visits to road construction projects to determine which companies were
performing County contracted work. It was determined that neither O.C. Trucking nor
Southern Transport had the equipment or manpower to fulfill County contracts for which
they were subcontracted.

Michael Slade, President of Ranger Construction, and Thomas Uhrig, Vice-President for
J.W. Cheatham, LLC, both stated their costs on County road projects would be lower
without the SBE program. Slade stated that SBE certified hauling companies which act
as brokers increased his project costs related to hauling by 15% to 18%. He said the
SBE program mandated him to include a SBE middleman on his projects for hauling,
and anytime you add a middleman, you end up with increased costs. Furthermore,
Slade related that he told his staff not to submit a bid, if they didn't secure the SBEs
needed to meet the 15% SBE goal. Uhrig stated the selection and quality of
Subcontractors would be better without the SBE program. Uhrig estimated his costs
were 10% higher because of the SBE program, not just for hauling, but other facets of
his work as well, such as fencing, culverts, and curbing.

Clarke, President of O.C. Unlimited, stated the County would save money if his
company was not used as a SBE Subcontractor. Clarke estimated his company's profit
margin was around 25%, giving two examples where his profits ranged between 17%
and 27%. Clarke stated he was never informed as to the type of work (construction
hauling services or excavation services) or the daily volume the Prime Contractor
needed him to perform. Instead, he was just provided a dollar amount that represented
his participation in a project. As a result of a random OIG review of OSBA’s
‘Compliance Review” memorandum and Prime Contractors’ “Construction Activity”
schedules in conjunction with Clarke’s estimation of his company’s profit margin, the
OIG estimated O. C. Unlimited, Inc. potentially received a profit between $577,364 and
$916,990 on nine (9) contracts. Mendiondo, President of Southern Transport &
Equipment Inc., related that his profit margin was between 3% and 10%. A similar OIG
review of Mendiondo's profit margin concluded Southern Transport & Equipment, Inc.
potentially received a profit between $90,915 and $303,051 on five (5) projects. The
potential total profit margin for the two Subcontractors — each of which “acted as a
conduit or broker” - on the fourteen (14) reviewed County road construction hauling
projects was between $668,000 and $1,220,000.
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SBE Fiscal Consequences

Chart 1 was created after reviewing “Compliance Review” memorandums for two road
construction projects prepared by the OSBA staff in conjunction with the County’s
established minimum SBE participation goal of 15% and the “allowable cost” element of
the SBE program. In these instances, the apparent low bidder was determined to be
non-responsive to the SBE requirement, and per County Code, the contracts were
awarded to the low bidder responsive to the SBE requirement. The practice of
awarding contracts to bidders responsive to the County’s minimum SBE participation
goal, who are within the allowable range of the lowest bid amount (i.e. 10% for contracts
less than $1,000,000), resulted in increased costs of $230,963 for the following two (2)
projects:

CHART 1
Analysis of Allowable Cost
SBE Non- SBE
Responsive Responsive Bid
Project Project Bid Amount Amount
Number Name (Prime) (Prime) Allowable Cost
Limestone
2002055 Creek $1,621,961 $1,728,864 $106,903
Asphalt
2008054 Milling 8,665,850 8,789,910 124,060
TOTAL $230,963

In these two road construction projects, if SBE goal preferences did not exist, these
contracts would have been awarded to the SBE Non-Responsive low bidder; thus,
saving the County $230,963.

It is noted that Southern Transport and Equipment, Inc. (one of the Subcontractors
listed on each of these two SBE responsive bids) provides hauling services for Prime
Contractors by subcontracting with Non-SBE independent drivers.

Recommendation:

To encourage an open and competitive market for this industry, we recommend
again (See Issue 1, Recommendation 6) the County consider excluding the road
construction hauling business from SBE certification, thus removing the SBE
preference for this service from contract evaluations.

ADDITIONAL INFORMATION

County Code, Sec. 2-80.23(c), authorizes the implementation of a “sheltered market
program” whereby the County can set aside contracts ($50,000 to $250,000) for SBEs
as long as there are at least three qualified bidders. The OIG reviewed a situation
where this occurred to benefit Glades-only companies. [f the BCC continues with the
SBE program in the areas (truck hauling and pipes) covered in this report, it is
recommended, in order to procure in an open and competitive market and reduce costs
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to the County, that the BCC consider implementing a “sheltered market program” for
small businesses.

We would like to thank all the County and Company employees listed in this report for
their cooperation and time throughout the course of this review.

Article XIl, SECTION 2- 427

Pursuant to Article XII, Section 2-247 of the Palm Beach County Code, Verdenia Baker,
Deputy County Administrator provided the attached management comments to this
review. County management generally concurred with the OIG recommendations.

In response to management's comments and their non-concurrence to some OIG
recommendations, the OIG would like to note the following:

1. Management's Comment: Additionally, we understand the need to address other
complaints you received from SBEs who were previously certified to supply pipe.
It should be noted, however, that these firms are no longer eligible for SBE
certification because they have been so successful that they exceed the size
standards to qualify. Further, these particular firms have filed several
unsuccessful lawsuits against Palm Beach County concerning the SBE Program.

Regarding management’s reference to our “need to address other complaints”
from firms previously certified to supply pipe, the information that the OIG has
received to date indicates not all the complaining firms have outgrown the size
limits to qualify for SBE certification. Even if all complainants had exceeded the
size limits for certification, the fact would be of questionable relevance to the
merits of their complaints, since most of the complaints are unrelated to the size
standards.

2. Management’s Response, Recommendation 2E, No. 1 referring to establishing
procedures for SBE monitoring: These procedures are already in place.

Throughout the course of this management review requests were made and
OSBA staff members were provided numerous opportunities to supply and/or
identify any additional operating procedures, documentation, and objective
Commercially Useful Business Function criteria used to certify/recertify and
decertify small businesses. However, no additional information was received
prior to the draft report being presented to management for comments.
Management’s response indicates “procedures are already in place”. Based on
Management’s response, the OIG requested and received a copy of OSBA’s
Internal Policies and Procedures Memoranda (IPPM). The majority of the IPPMs
have an issue date and effective date of January 3, 2011 and were signed by
Manager/Interim Director Allen Gray and a few IPPMs reflect issue dates and
effective dates of June 15, 2009, also signed by Gray, instead of Hazel
Oxendine, the OSBA Director at that time. Subsequent interviews of Gray and
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OSBA personnel determined that the IPPMs were signed by Gray in mid-March
2011 and provided to the staff in mid-April 2011.

3. Management's Comment: /n addition, your office performed an analysis of 13
road projects of which only two were not awarded to the lowest bidder. Those
two are shown in Chart 1 of this report. This chart reflects the two instances in
which the second low bidder received the award based on meeting the 15% SBE
goals. The distinction between the total bid amounts reflects a 2% ($230,000)
difference. Small businesses comprise over 80% of the businesses of Palm
Beach County and employ a significant number of residents of the County. The
intent of the Small Business Program was to ensure all businesses located in
Palm Beach County are afforded the opportunity fo participate in the County’s
procurement process. Therefore, the County made a conscious decision to allow
for a 10% differential over a minimum bid if a bidder met the 15% SBE goal. As
shown above when the preference is applied the difference maybe significantly
less than the 10% preference allowed.

The fiscal consequence addressed by the OIG is a reflection of only a small
sample of road construction contracts (two of 13) where the second low bidder,
who met a SBE goal, received the contract award over the low bidder. It is an
unknown as to how many dollars the County spent over the past 10 years on
contracts awarded to the second low bidder, who met a SBE goal, where the
SBE Subcontractor was subcontracting out their work to Non-SBEs.
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APPENDIX A - History of SBE Program

The transition of the County M/MWBE program to the current SBE program resulted from
a United States Supreme Court decision in 1989. The United States Supreme Court
ruled in City of Richmond v. Croson, 488 U.S. 469 (1989) that a race-based set aside
program in the City of Richmond, VA, violated the equal protection clause of the United
States Constitution. The Court held that in order to withstand strict scrutiny, a program
that uses race as a criterion for preferential treatment must be narrowly tailored to
remedy the effects of past discrimination. In a 6-to-3 decision, the Court held that
“‘generalized assertions” of past discrimination could not justify “rigid” racial quotas for
the awarding of public contracts.

The United States Supreme Court established new standards by which local
governments could constitutionally operate local M/WBE programs to end the effects of
past discrimination within their own jurisdiction; provided they could show at least
passive participation in a system of race and gender exclusion practiced by market area
businesses. The BCC commissioned a Disparity Study after the decision to determine if
the County's past procurement practices were discriminatory, and recommended
corrective actions to remedy any disparities found.

The Disparity Study covered an eight (8) year period (FY 1981-1989). On January 17,
1991, MGT of America, Inc. concluded in its revised Final Report that the County had, in
fact, been a “passive” participant in discrimination against minority and women owned
business enterprises. The BCC concluded there was a compelling governmental
interest to justify the creation, implementation and enforcement of a M/WBE County
Ordinance. On April 9, 1991 the BCC adopted M/WBE County Ordinance No. 91-34,
setting up reporting requirements, goal setting procedures and parameters for operating
an M/MWBE Program.

On October 19, 1993, County Ordinance No. 93-28 replaced 91-34 and required that
the “narrowly tailored” actions to remedy past discrimination not last longer than the
discriminatory effects it was designed to eliminate.

The Sunset provision of County Ordinance No. 93-28 required that the MAWBE Program
sunset on September 30, 2002, and that six (6) months prior to the sunset the County
would review all of the successes and failures of the MAWBE Program and determine if
there was a need for continuing the program. A review of the program in 2002 by
County officials concluded that the County had met their goals; thus could eliminate the
program.

This Management Review was conducted in accordance with the Association of
Inspectors General
Principles & Quality Standards for Investigations
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MEMORANDUM

DATE: April 20, 2011
TO: Sheryl Steckler, Inspector General

FROM: Verdenia Baker, D ounty Administrajor
Tammy K. Ficlds, Senior Assistant Cour%%tzﬁney

RE: OIG Management Review 2010 - 0008

Thank you for providing the Management Review concerning the Small
Business Program. We appreciate your office’s investigation of the concerns
brought forward in September 2010 by County Administration and the
County Attorney’s Office concerning the possible use of an SBE trucking
subcontractor as a conduit for the prime contractors on road construction
projects. Additionally, we understand the need to address other complaints
you received from SBEs who were previously certified to supply pipe. It
should be noted, however, that these firms are no longer eligible for SBE
certification because they have been so successful that they exceed the size
standards to qualify. Further, these particular firms have filed several
unsuccessful lawsuits against Palm Beach County concerning the SBE
Program.

We appreciate the cooperative approach your office has taken in reviewing
the SBE Program; however, there are certain aspects of this report that the
County would like to further clarify. These are noted below:

e There are references to prime contractors considering the 15% SBE
goal as a “mandate.” The County wishes to make it very clear that
the 15% goal is just that — a goal in the bidding process. Since the
inception of the program, numerous contracts have been awarded
without the SBE goal being met. The County only allows a 10%
preference for the goal to be met. In fact, the prime contractors cited
n the report have each been awarded contracts when they did not
meet the 15% goal. An example of a compliance review for one of
Ranger Construction’s projects is attached as Exhibit “A”. Ranger
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received the contract award even though they did not meet the 15%
goal and the second low bidder had exceeded the goal, but the second
low bidder’s bid exceeded the 10% allowance.

Section E on Compliance and Efficiencies indicates that there are no
established procedures for SBE Compliance in PPM CW-0-043.
Although this statement is true, the Office of Small Business
Assistance has internal office PPMs that clearly outline procedures
for (OSBA) compliance monitoring. PPM CW-0-043 is a
Countywide Operations Policy and OSBA felt it more appropriate to
include staff instruction on compliance monitoring in an internal
office PPM. Compliance is an important aspect of the SBE Program
and Ms. Tanoy Williams and Ms. Tonya Davis-Johnson of OSBA has
even recorded an informational program on “County Connection”
which runs on Channel 20 regarding compliance.

Also in this section, there is a reference to a few files that did not
have the necessary documentation to substantiate the size
requirements for eligibility as a small business. In an effort to be
more customer-fiiendly to SBEs, OSBA, for a period of time,
responded to the business community complaints regarding the
amount of paperwork required for recertification applications. OSBA
required SBEs to merely attest on an affidavit that nothing had
changed for the business that would make them ineligible for
certification. Unfortunately, some businesses were not truthful in this
process and OSBA resumed requiring backup documentation for
recertification applications in December, 2010.



Prime Contractors’ statements that higher project costs are due to
meeting SBE goals are unproven. Over the last five years County
staff'has seen bids and quotes for road construction work submitted at
substantially reduced rates and during this time SBE goals were met.
In addition, there is no evidence that the Prime would bid less if there
was no SBE requirement. To the contrary, on certain projects the
Prime has maximized the use of SBE subcontractor (s) well beyond
what was committed to in the original contract (in some instances
20% - 25% more). These facts indicate that it is more cost effective
for the Prime to use SBEs for hauling, resulting in a possible
increased profit for the Prime. The profit margins indicated by O.C.
Limited and Southern Transport appear to be extremely inflated based
on industry standards. Profits of this magnitude on a consistent basis
would result in the subcontractors being ineligible for the SBE
program. Furthermore, in the last few weeks, staff reviewed and
analyzed both subcontractors’most recent income tax statements and
they did not reflect this type of profit margin. Staff spoke with one
of the Prime Contractors associated with this review and was told
they did not believe the subcontractor made this type of profit. The
Prime was of the opinion that the profit margin for contractors in the
road construction industry ranged between 1% and 3% rather than the
17% to 27% indicated by O.C. Limited or the 3% to 10% indicated by
Southern Transport.

In addition, your office performed an analysis of 13 road projects of
which only two were not awarded to the lowest bidder. Those two
are shown in Chart 1 of this report. This chart reflects the two
instances in which the second low bidder received the award based on
meeting the 15% SBE goals. The distinction between the total bid
amounts reflects a 2% ($230,000) difference. Small businesses
comprise over 80% of the businesses of Palm Beach County and
employ a significant number of residents of the County. The intent of
the Small Business Program was to ensure all businesses located in
Palm Beach County are afforded the opportunity to patticipate in the
County’s procurement process. Therefore, the County made a
conscious decision to allow for a 10% differential over a minimum
bid if a bidder met the 15% SBE goal. As shown above when the
preference is applied the difference maybe significantly less than the
10% preference allowed.



Recommendations

We appreciate your recommendations on how to improve the SBE Program
and provide the following responses to each of the recommendations:

Issue 1 Recommendations:

Recommendation No.1: Amend the County Ordinance to clearly identify
certification/recertification, and decertification requirements. Specifically
address industries prone to conduit and broker type activities and those
businesses that do not provide a commercially useful function, i.e. road
construction hauling.

Response: Staff has and will continue to review and modify the SBE
Ordinance to ensure clarity, not only in areas prone to conduit and
broker type activities and those businesses that do not provide a
commercially useful function, but all other areas affected by the SBE
Program.

Recommendation No.2: Add additional information to SBE
documents/forms, such as Schedules 1,2,3,4 to identify owner, date, revision
number, (i.e. OSBA Schedule 1, February 1, 2011, Revision 3); post all
documents on-line for use by applicants, Prime Contractors, and Sub-
contractors.

Response: Staff concurs with this recommendation.

Recommendation No. 3: Amend procedures to require Prime Contractors
attestation of Subcontractor(s) daily work volume capacity and SBE
requirement as it relates to the Prime Contractor’s Project Schedule and any
changes thereto.

Response: Staff will amend Schedule 2 to require prime contractor
certification of the subcontractor’s capacity to perform based on the
project’s schedule. Further for road construction projects, the County
department responsible for the contract will require a breakdown of
hauling activity over the life of the contract and will be required to
enforce these elements of the contract.



Recommendation No.4: Enforce the Prime Contractor’s responsibility for all
Subcontractor requirements associated with the contract, i.e. daily work
volume capacity and SBE requirements.

Response: Staff will amend Schedule 3 to require the prime contractor
to attest that the work identified to be performed by the SBE on the
invoice was actually performed by the approved SBE. The department’s
project inspectors will be required to monitor work schedules. In
addition, road construction contracts and other contracts will be
reviewed to ensure that prime contractors are ultimately responsible for
compliance with all SBE provisions.

Recommendation No. 5: Amend OSBA Form, Schedule 4, SBE-M/WBE
Payment Certification, dated 12/6/2010, to enhance its effectiveness by
including identification of the SBE Sub’s Subcontractors and the amount of
funds disbursed or planned to be disbursed to each of them.

Response: Staff concurs and this was accomplished on January 3, 2011.
It is currently in use by departments and contractors.

Recommendation No. 6: Consider excluding the road construction hauling
business from SBE certification, thus removing the SBE preference for this
service from contract evaluations.

Response: Staff concurs with the OIG’s findings that certain prime
contractors and SBE subcontractors are not in compliance with the
intent of the SBE Ordinance. Staff does not recommend removal of road
construction hauling as an area of SBE certification at this time. As
stated previously, the County already has and is implementing further
requirements that will allow for the evaluation of the actual level of
service of small truckers. There are small jobs where the smaller
hauling companies have the capacity to provide the service.
Furthermore, SBE staff has already started outreach efforts to the
independent construction hauling truckers to get more of these truckers
Certified to handle portions of construction hauling contracts. In
addition, OSBA will work with SBDC and existing Certified SBE
construction hauling truckers to expand their capacity.

Issue 2A — Recommendation: Add a lead paragraph in the County Code
outlining the Purpose of the SBE Program.




Response: Staff concurs with the recommendation. It should be noted
that the purpose was clearly delineated in the “Whereas™ clauses of the
ordinances, but these clauses are not incorporated in the published
version by the Municipal Code Corporation. Staff will add a Purpose
section that will be added to the published code.

Issue 2B — Recommendation:

Recommendation No.1: To elevate standardization throughout the eligibility
process, OSBA should develop guidelines for the uniform application of the
CUF (commercially useful function) considerations.

Response: Staff believes the ordinance criteria should be followed. The
ordinance currently contains the following criteria for consideration
when determining whether a business performs a commercially useful
function: (1) whether the business adds a value to the product or service
provided; (2) whether the business has a distributorship agreement with
the manufacturer of goods supplied; (3) whether the business takes
possession of the product or service provided; (4) whether the business
warrants the product or service provided; (5) whether the business
maintains sufficient storage space to keep the product in inventory; (6)
whether the business maintains sufficient inventory to meet the
requirements of its contracts; and (7) whether the business provides the
product or service to the public or other business other than a
governmental agency. These criteria, when reviewed against the totality
of the circumstances of a particular business, provide sufficient guidance
to determine whether a business is providing a commercially useful
business funection.

Recommendation No.2: Amend the County Code to clearly identify
certification/ recertification, and decertification requirements, including,
warehousing standards for industries where warehousing activities are
required.

Response: Staff is always open to reviewing the ordinance to provide
further clarity when justified. Staff will not, however, be able to
incorporate warehousing standards beyond those already stated in the
ordinance, because it is impractical to do so. There are currently 13,054
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commodities areas utilized by the Purchasing Department. Warehousing
standards vary from industry to industry. '

Issue 2C — Recommendations:

Recommendation No. 1: Delete the duplicate information in the M/WBE
Section of the County Code to reduce the confusion that two separate
programs (SBE and M/WBE) exist in the County.

Response: It has always been clear that the M/WBE Program sunset on
October 31, 2002. Staff notified the Municipal Code Corporation that
they no longer need to publish the sunset M/WBE Ordinance, and expect
this section will be deleted in future published updates.

Recommendation No.2: Consider changing the M/WBE Certification to an
M/WBE “designation” status and clearly delineate the differences between
the two in any ordinance(s), PPM(s), and Form(s) to further reduce the
confusion.

Response: Staff does not concur with this recommendation. It is
essential to keep M/WBE certification as part of the ordinance, because
M/WBE is required to be tracked. In addition, minority participation
can be considered for CCNA solicitations pursuant to state statute.
Further, Palm Beach County participates in an intergovernmental
certifying program with other jurisdictions that still maintain M/WBE
Certification programs.

Recommendations 2D:

Recommendation No. 1: Amend the County Code Section 2.80.30. Small
Business Certification, (d). Application Review Procedures to read, “Once an
applicant has submitted the original application, the certification review will
be completed within ninety (90) [business, by definition] days of the original
submission.

Response: Staff recommends the above-referenced section of the County
Code be amended to read: “Once an applicant has submitted a
completed application with all supporting documentation, the
certification review will be completed within ninety (90) business days.”



Recommendation No. 2: Establish a process to ensure the 10 [business] day
letter is mailed within 10 [business| days of the receipt of the vendor
application.

Response: Staffis in agreement that there must be compliance with the
established time frame. Staff will revisit whether this time frame is
sufficient to make a determination of any additional documentary needs
with the added affiliate and subsidiary requirements included in the
most recent ordinance amendment.

Recommendation No. 3: Train all OSBA staff on the County Ordinance,
PPM, and the requirements for certification, recertification, and
decertification.

Response: Staff concurs with this recommendation and will enhance the
ongoing training on ordinance and PPM requirements. Additionally,
OSBA staff does receive annual training from professional organizations
that provide training in this specialized area of work.

Recommendation No. 4: Incentivize participants to comply with the SBE
Program requirements by establishing a sixty (60) day period from this

abandonment letter date before a business can re-apply for SBE Certification.

Response: Staff concurs with this recommendation and will establish the
sixty (60) [business] day period in the ordinance.

Recommendation 2F:

Recommendation No.1: Develop procedures to comply with County Code
monitoring requirements pertaining to compliance and enforcement.

Response: These procedures are already in place.

Recommendation No.2: FEnsure documentation received is reviewed for
compliance prior to issuing a certification.

Response: Staff agrees with this recommendation and it is already
standard practice. Staff utilizes a check list to record documents
received and reviewed in order to make a determination on certification
eligibility.



Recommendation No.3: Establish a Schedule to conduct random compliance
reviews in various commodity areas.

Response: Staff concurs with this recommendation to the extent staffing
levels allow.

Recommendation No.4: Develop a centralized complaint tracking system.
Response: Staff concurs with this recommendation.

Recommendations 2F:

Recommendation No.l: Work closely with applicants to determine the
appropriate NIGP Code(s).

Response: Staff agrees with this recommendation, and it is already
standard course of practice.

Recommendation No.2: Identify the specific NIGP Codes on the OSBA
Certification Certificate to clearly delineate the code(s) in which the SBE is
certified.

Response: The delineation of the NIGP Code on the certification letter
serves no benefit to the SBE in responding to bids or RFPs. The County
utilizes a description of services of products needed rather than
utilization of the NIGP Code in its solicitation process. The NIGP Code
is also not utilized in the vendor registration process. The certification
Certificate does not contain sufficient space to list all descriptions and
codes. Since the County’s bid process does not utilize the NIGP Code,
no change is warranted. However, staff does agree that NIGP Codes
will be provided in the certification letter that is sent with each
Certificate.

Issue 3 Recommendation: To encourage an open and competitive market for
this industry, we recommend again (See Issue 1, Recommendation 6) the
County consider excluding the road construction hauling business from SBE
certification, thus removing the SBE preference for the service from contract
evaluations.




Response: See Response to Issue 1, Recommendation 6
Additional Information: The County concurs with the recommendation
to implement a sheltered market program where appropriate and this is

already provided for in the SBE ordinance.

Again, we appreciate the input you have provided on this vital program,
which assists small businesses in Palm Beach County.

VB/TKF/cmb
Enclosure; Exhibit “A”

GAWPDATA\ENG\TKFASMALL BUSINESS OFFICE\OIG-Management Review-Mem-Final-April-20-2011.doc
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Office of

Small Business Asslytance
50 Souch Milizary Trail, Suice 209
Wast Palm Beach, FLJ.TSS-HB
(561} 6166840
. PAX: (561) 616-6B50

www. pbogov.corniosha

Palm Beach County
Board of County
Commissloners

“Tony Masilot, Chairmsn
Addie L, Greane, Vics Chalrperson
Xaren T, Marcus
Jelt Koons

Warren H. Newell

DATE:

TO:
THRQUGH :

FROM «

SUBJECT :

EXHIBIT “A"

April 18, 2006

David Young, P.E., Special Projects Manager
Roadway Producticn Division

Hazel Oxendin 7l
7,

Office of Smali7n a' egs Asgistance

Allen F. Gray, Compllance Spemalm{ﬁh@?

Compliance Review on Project No. 87511C1
SEMINOLE PRATT WHITNEY ROAD N. OF SYCAMORE DRIVE
TO HIGH SCHOOL

The following is a Compliance Review of SBE participaticn on

the above

Mary McCarty

Burt Azronson

County Adminiscrator

Robert Weisman

¥

AN 'ﬂguar Opportunity
Affirmative Action Employer”

J; % \ fdaterd aa racuvnlad nanar

(WH)
(HT)

mentioned project.

Low Bidder: Ranger Comstruction Industries, Inc.
101 Sansbury’s Way
Wegt Palm Beach, ¥FL 33411

Phone : (561) 793-9400

Brd—Opening RpriT—,200%6

Bid Amount: § 1,928,632.50

Goal: 15% Ovarall

Goal Achieved: - 10.6% Overall

SBE Participation:

Pathway Enterprises $§ 113,845.00 5.50%

Siboney Contracting 100,000.00 § 213,845.00 5.18%

: 11.08%

2™ Low Bidder:

Phone:
Bid Amount
Goal Achie

*Roggo Paving & Drainage, Inc
350 Martin Lane

West Palm Beach, FL 33413
(561} 6BB-0288

$ 2,082,905.60

ved: 49.6%

*Contractor 1s a certified S5BE with Palm Beach County.



L T

Page 2
Fila: 87511Ci.dac

EBE Participation:

(WH) Rosso Paving $ 1,039,795.00 49 .68%

3¢ Low Bidder: Asphalt Consultants, Inc.
B30 NW 1°* Avenue
Boca Raton, FL 33432

Phone: {561) 368-5757
Bid Amount: $ 2,349,138.00
Goal Achieved: 15.3%

8BE Participation:

(WH) Pathway Enterprises $ 133,245.50 5.67%
(HI} Siboney Contracting 105,000.00 4.47%
(WH) Flcrida Guardrail 43,247.00 1.84%
{WH) Kathleen Hall 55,000.00 2.34%
(BL) Odum’s Sod 23,797.20 § 360,289.70 1.01%
15.33%

EVALUATION:

The Low Bidder,. Réngar Construction Industries, Inc.,
failed to meet the B8BE goal, but submitted SBE
participation in excess of 7%.

The Second and Third low bid amounts fall outside the
limit for ranking on responsive bidders consideration.

cC: Verdenia'Baker, Deputy County Administrator
Tammy Fields, Assistant County Attorney
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