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COMPLAINT FOR DECLARATORY RELIEF

Plaintiffs, TOWN OF GULF STREAM, VILLAGE OF TEQUESTA, CITY OF
RIVIERA BEACH, TbWN OF JUPITER, CITY OF DELRAY BEACH, TOWN OF PALM
BEACH SHORES, TOWN OF MANALAPAN, VILLAGE OF WELLINGTON, TOWN OF
MANGONIA PARK, CITY OF PALM BEACH GARDENS, TOWN OF HIGHLAND BEACH,
TOWN OF LAKE PARK, CITY OF WEST PALM BEACH, TOWN OF OCEAN RIDGE,
CITY OF BOCA RATON, municipal corporations of the State of Florida, (“Mmiicipalities“),
sue befendant, PALM BEACH COUNTY '(the “County"), for declaratory relief as follows:

GENERAL ALLEGATIONS

-Tl‘xis is an action for declaratory relief pursuant to Chapter 86, Florida Statutes.




2. . This action arises from the County’s demand that the Municipalities pay a portion
of the costs associated with the countywide Office of Inspector General ng&n. The
Municipalities do not bring this action to overturn the Inspector General Progrém. Instead, the

Municipalities bring this- action solely to contest the funding mechanism for the frogram. The
funding mechanism is unlawful and unenforceable against the Municipalities given that it is
contrary to law. For the funding of the Inspector General Program to be lawful, the County musi
fund it in its entirety. ' . |

3. The County is a political subdivision of the State of Florida.

4. The Municipalities are municipal corporations of the State of Florida.

5. This court has jurisdiction over the parties and the subject matter as all parties are
located in Palm Beach County, the ordinances at issue were adopted in Palm Beach County and
this lawsuit seeks declaratory relief.

6. Venue is proper in Palm Beach County.

7. Pursuant to Ch. 164, Fla. Stat., the Municipalities will file a motion to abate this
proceeding until the paﬁies can participate in the statutory conflict resol;xtion procedure.

FACTS COMMON TO ALL COUNTS
History of Countywide Programs in Palm Beach County

8. Palm Beach County adopted a “home rule” Charter m 1985 (“the Charter”). Article
I, Section 1.3 of the Charter sets forth t!;e relationship between County ordinances or re@ations
and Municipal ordinances or regulations which conflict with one another. - In accordance with this
Charter section, Municipal ordinances prevail over County ordinances to the extent of any- conflict,
except in instances where the voters of both the County and the Municipalities have voted in a

‘referendum to amend the County Charter to create a “countywide” regulation on a particular

subject matter.




9. The approval of a “cbuntywide” re'gulaﬁoﬁ_ by referendum vote makes that
regulation applicable' in both the County and. the Muniéipalities within - the County. The
referendum process‘ is initiated by a “Charter Ordinance,” which has been a&bp:ed by the Board of
County Commissioners, (“BCC”) and which despﬁbes the proposed “countywide” regulation to be
voted on. |

| 10.  Prior t§ 2010, five amendments to fhe Charter occurred. All of these amendments
were initiated by the BCC, and were the subject of a Charter Ordinance.

" 11.  Each of these a;mendments proposed countywide regulation on a particular subjecf
matter ov& whiéh the éounty wa_nted to achie;'e uniform regulation within the municipalities as
well as the -unincorpbrated -portions of the Coﬁnty. Each of these amendmepts was appréved-by
the voters in both the Municipalities and the unincorporated portiohs ot" the County aﬁér a
referendum voté. ’fhese mnendinents included:

The Protection of Wells and Wellfields;
Countywide Impact Fees;
The creation of a Countywide Planning Councll and Land
" Use Element (repealed);
. The establishment of a éountywide level of service for

certain roads; and
Voluntary Annexation.

m oo owp

12.. Each countymde program enumerated above has been and contmues to be
entirely funded by appropnanons from the BCC. All were admmlstered and staffed by the
County Administrator through the appropriate County Depgrtment, with the exception of the
Countywide Planning Council; which had its own staff.

13. 'l.'hé Municipalities are not requiredv to share in the costs of any of these
éountywide.progfarné.

14.  The Countywide Planning Council was an independent agency with an Executive

" Director, planners, administrative personnel, and a General Counsel. Article VII, Section 7.15 of




the Coﬁn.ty’s Charter ;.movided: “The planning council shall annually adopt a budget and submit
it to the board of county commissioners... The county shall fund the planning council each year
in an amount réasanably sufficient to permit the planning council to accomplish its
resppﬁsibililies. " Accordingly, although the Countywide Plénning Council was an independent
agency, it was at all times entirely funded by an annual appropriation by the BCC until the
program was repealed. .

New Ethics Regulations in Palm Beach County and the Creation
. of the Office of Inspector General

15. Followitig the conviction of three County Commissioners \fof crimes they
committed while in office and related to their official duties, the BCC initiated and adopted
ordinances intended to more strictly regulate themselves‘ and County employees (collectively
referred to as the “Ethics Regulations™).

16.  The Ethics Regulations included Ordinances establishing a new Code of Ethics, a

Commission on Ethics to enforce the Code of Ethics, and an Office of Inspector General (the

“Inspector General”), which was designed to- detect misconduct involving abuse, corruption,
fraud, waste, inefficiencies and mismanagement in County government,
Implementation of the Ethics lations Via Four (4) Inconsistent Ordinances
A.  Original Ordinance
17.  The Inspector General’s Original implementing Ordinance (Ordinance No. 2009-
049), which was applicable only in the unincorporated portions of Palm Beach County, was

adopfed by the BCC on December 15, 2009 (the “Original Ordinance™). A copy of the Original

Ordinance is attached hereto as Exhibit 1 and incorporated herein by reference.

18.  Section 2(B)@) of the Original Ordinance described the County’s funding

mechanism for the Inspector General as follows:




The costs of reviews, audits, inspections and investigations by the

Inspector General shall be defraved in part by imposition of a fee

. : which shall be equal to one quarter of one percent (0.25%) of the

P contract price (hereinafter “IG contract fee). [emphasis added.]

; 19.  The County imposed the IG contract fee on vendors and contractors that had
i contracts with the County unless an exception applied.

20.  Section 2(B)(4) of the Original Ordinance provided that the IG contract fee did

not apply to the following contracts:

Contracts for legal services;

Auditing contracts;

Contracts under one thousand dollars ($1,000), except for
decentralized purchase orders as set forth in the Palm
Beach County Purchasing Ordinance, section 2-51(f)(1)(1);
Federal, state and local government-funded grants;

Interlocal agreements; '

Revenue-generating contracts; and

Purchases made pursuant to the State of Florida
Department of Revenue approved Sales Tax Recovery

Program.
21. Section 2(H) of the Original Ordinance, entitled “Financial Support and

P
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Budgeting” established the County’s sole responsibility to appropriate for and fund the Inspector

General during fiscal year 2009-2010 as follows:

In order to ensure adequate funding for the prompt establishment
of the Inspector General pending implementation, the Board of
’ . County Commissioners hereby approves an amount equal to three
hundred twenty thousand dollars ($320,000) to fund all Inspector
General operations for the remainder of the 2009-2010 fiscal year.

B. Amended Ordinance |
22, On Septémber 28, 2010, the BCC adopted Ordinance No. 2010-041 tb, among

i other things, amend the funding mechanism that was contained in the Original Ordinance (the

: “Amended Ordinance”). A copy of the Amended Ordinance is attached hereto as Exhibit 2 and

incorporated by reference.




- 23, Section 2-423(4) of the Amended Ordihahce provided that the funding

mechamsm for the Inspector General would now be as follows: ’

The costs of reviews, audits, mspectxons and investlgatlons by the .
inspector general shall be funded.at minimum in an amount equal..
to one quarter of one (0.25) percent of contracts entered into by the
county, as may be adjusted as necessary (hereinafler “minimum

, fundmg percentage™). [emphasxs added.]

24. - Thrs new fundmg mechanism eliminated the G contract fee imposed on vendors
. and contractors to fund thg Inspector General Progmm and mstgad stated. that the County itself

would fund the Program in an amount equal to one quarter-of one pe;rcerrt (0.25%) of County

contracts.
25.  The same contracts mentioned in paragraph 20 above were er(empt from the new
minimum funding percentage. -

26.  Section 2429 of the Amended Ordinance again confirmed that the County was

solely responsible to fund the Inspector General for the remainder of the 2009-2010 fiscal year in .

an amount equal to $320,000.00.

C. Ballot Questlon Ordinanc R .
27.  Prior to and aﬁet its adoptlon of the Ethlcs Regulatlons, the BCC unilaterally

determined that it was necessary to extend the Ethics Regulapons to the Mumqrpalmes. To do so,

'the BCC adopted Ordinance No. 2010-019 on July 20, 2010 (the “Ballot Ordinance”). A copy of

the Ballot Ordinance is attached hereto as Exhibit 3 and 'irrcorporated hérein by reference.
28. The Ballot Ordinance called for a referendum to be held at the next election to ask

the voters of Palm Beach County whether to amend rhe County Charter-and cr_eate a countywide

. Code of Ethics, a vcou.n'tywide .Commi'ssioh on Ethics and a countywide Office of Inspector

General. Once approved, rhese countywide programs would be applicable in all municipalities

in addition to the unincorporated areas .of the County where they were already in effect.




29.  With respect to the proposed countywitie Commission on Ethics and its funding,
Section 8.2 of theABallot‘ Ordinancé provided: ;‘The Commission on Ethics shall be atlequate'ly
JSunded by the County Commission and all other gove\rnmental entities tﬁet elect to be subject
to the authority of the Commission on Ethics pumuant't_o interlocal agreement.” [emphasis
added.] |

30. The Ballot Ordinance did not require the Municipalities to pay a proportionate
share of the funding for the opei'etion'of the Commission on Ethics if the referendum were passed.

31.  Rather, the Ballot Ordinance only contemplated that the County and any

governmental entities who elected to enter into interlocal agreements with the County to

voluntarily come under the jurisdiction of the Commission on Ethics would share in the funding

. of this Office.

32. The use of the language “that elect to” was xntended to apply to the Constitutional
‘Offices, the School District of Palm Beach County, the Health Care District or other
governmental entities should those entities elect to enter into interlocal agreements with the
County to share in the funding of the Commission on Ethics.

33.  The Ballot Ordinance’s funding mechanism for the Commission on Ethics, to the

. \ i ’
- extent it did not require the Municipalities to share in the cost of the program, was consistent

with the previously ndopted countywide pregiems mentioned in ‘paragraph 11 above. _
34. . With respect to the funding for ﬂie‘conntywide 'Inspector ,(}eneral Program, the
Ballot Ordinance proposed a funding mechanism that was mategie.lly_ diﬁ'e_rent» than the one used
for the Commission on Ethics. The Baliot Ordinance proposed Section 8.3 of the Ballot
Ordinance, entitled “Inspector General, . contains the following statement at line 10:
~ The Ofﬁce of Inspector General shall be funded at minimum in an

amount equal to one quarter of one percent of contracts of the
County and all other governmental entities subject to the authority




of the Inspector General (the “Funding Base™) as determined by
the Implementing Ordinance, :

35.  According to Section 8.3 of the Ballot Ordinance, Municipalities, for the first time
since y_l1e County became a Charter County, would be required to share in the cost of a
countywide program. |
, 36. Secﬁons 8.3 and 8.4(a) of the Ballot Ordinance also contained ‘provisions

demonstrating that the County retained the exclusive authority to fund the Office of the Inspector

s

General and that the Municipalities were powerless to determine the funding that was to be
| expended for this Office. Section 8.3 provides:

The Board of County Commissioners may increase or decrease the
Funding Base upon a showing of need for such adjustment based
upon criteria contained in the Implementing Ordinance but in no
event shall the Funding Base be reduced below one quarter of one
percent unless the request for such reduction is made by the
Inspector General.

Section 8.4 further provides:

The Board of County Commissioners has adopted ordinances
establishing and providing for the funding, authority and powers of
the Palm Beach County Commission on Ethics and the Office of
Inspector General (the “Existing Ordinances”).

37.  With respect to the actual ballot language to be presented to the voters, Part 2 of
the Ballot Ordinance, entitled “Referendum and Ballot Language,” stated:

On November 2, 2010, a general election is to be held, and in
accordance with the requirements of the Constitution and Laws of
Florida, the following question shall be placed on the ballot by the
Supervisor of Elections: '

" REQUIRING COUNTY CODE OF ETHICS, INDEPENDENT
ETHICS COMMISSION AND INDEPENDENT INSPECTOR
GENERAL

, Shall the Palm Beach County Charter be amended to require the
{ Board of County Commissioners to establish by ordinances
' applicable to Palm Beach County and all municipalities approving




A fuﬁding tﬁe Inspector General Program.

anticipated budget for, or the estimated annual costs to be paid by the County and the

~ Municipalities to fund the Inspector General program.

contracts would be included in calcuiating the amount equal to 0.25% of contracts to fund the

Inspector General program.

estfmated costs and What contracts would bé included in the 0.25% of contracts calculation, the
only ordinances available for review by the. voters prior to the referendum that discussed these
issues were the Original Ordinance and the Amended Ordinance. The current ;:ost of the
Inspector Gen‘eral' Proéram is more than 8 times higher than what was shown in these

Ordinances.

A majority of the voters of each of the 38 Municipalities and of Palm Beach County as a whole

approved the Ballot as presented in the preceding paragraph 37.

this amendment: a Code of Ethics, an independent Commission on
Ethics funded by the County Commission, and an independent
Inspector General funded by the County Commission and all other
governmental entities subject to the authority of the Inspector
General? ' -

YES
NO

38.  The actual ballot language was silent as to the specific method to be used in

-~

39. Both the Ballot Ordinance and actual ballot language were silent as to the

40. Both the Ballot Ordinance and actual ballot language were silent as to what

41,  Since the Ballot Ordinance and ballot language were silent on the issue of

42.  On November 2, 2010, the referendum vote on the Ethics Regulations was held.




D. Im'plg"me'nﬂng Ordinance

43.  On May 17, 2011, the County Commission adopted the ordinance implementing
the newly 'approved countywide inspector General Program and providing for the funding for
said Program (the “Implementing’ Ordinance”). The Implementing Ordinance repealed the
Original Ordinance (Ordinance No. 2009-049). A copy of the Implementing Ordinance is
attached hereto as Exhibit 4 and incorporated herein by reference.

44,  The Implementing Ordinance proposed an entirely different method to fund the
Inspector General’s Office than what had been unhzed in the Ongmal Ordinance (Ordmance No.
2009-049), the Amended Ordinance (Ordinance No. 2010-041), and the Ballot Ordinance
(Ordinance No. 2010-019) |

45, The Implemenung Otdmance provides that the County and Mumcxpalmes
proportionate share for the costs of the Inspector General Office are to be based on the actual
expenses of the County and each Municipality as reported to the Florida Department of Financial '.
Services Local Govemment Electronic Reporting System (“LOGER”). In this regard, Section 2-
429(1) and (2) of the Implementing’ Ordinance, entitled “Financial support and budgéting,”
provides as follows: | | '

(1)  The county and municipalities shall fund the inspector
general’s office proportionately, based on the actual expenses of
- each govemmental entity as recorded in the most recent audited
_year and reported in the Florida Department of Financial Services
Local Government Electronic Reporting system (LOGER),
pursuant to section 218.32, Florida Statutes, as may be amended.
(2) The Couﬁty and each municipality’s proportionate share
shall be based. on each entity’s actual expenses as defined in the
thén current Uniforin Accounting System Manual, published by
the State of Florida, Department of Financial Services, Bureau of
Local Government, and shall include - the following Object
Categories: 30 — Operating Expenditures/Expenses; 60 — Capital

Outlay; and 80 — Grants and Aids. Notwithstanding the above,
however, law enforoement pensxon funds, electric utnhty services, -
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(emphasns added).
46.  The Implementing Ordinance contains a contradictory statemer_x't that the funding
base for the Inspector Generél‘s Qfﬁee is not based on “actual expenses,” but is based on an

included i in the proportlonate share calculation.
amount equal to one quarter of one percent (0.25%) of contracts as was provided forin the Ballot

Ordinance. Section 2-429.1(1)"and (2) of the Implementing Ordinance, entitled “Funding Base,” |
provides in relevant part:

| () - The funding base is a minimum level of funding,
| determined as a percentage of contract activity of the governmental
} entities subject to the authority of the inspector general ... The

funding base is currently set at an amount equal to one quarter of
one percent (0.25%) of thé contracts as described in section 2-
429(2)

) . In no event shall the fundmg base be reduced below one
quarter- of one percent unless such reduction is made by the
mspector general

.47. The Implementmg Ordmance does not describe how the funding base, which is

fire control and intergovernmental transfer costs shall ‘not be .
based on contract amounts, relates to the County and Mumcnpahtys proportionate share

calculation, which is based on actual expenees.
48.  Section 2-429(8) of the Implementing Ordinance further provides that;

The county and each municipality’s proportionate share for the
period of June 1, 2011 through September 30, 2011 shall be as set
forth in Exhibit A which is attached hereto and incorporated herein
by reference. The Office of the Clerk and Comptroller shall
invoice the County, upon adoption of this ordinance, $946,764.
This amount is based on the estimated expenses through June 1,
2011 of $483,333, plus the County’s proportionate share as
reflected on Exhibit. A. The Office of the Clerk and Comptroller |
shall invoice each municipality for their proportionate share as set |
forth in subsection (7) beginning with the first invoice on October '
10, 2011 ,

11

011




-~

49.  Exhibit A referred to in Seé:. 2-429(8) provfdes that the Municipalities:’
proportionate share of ﬁmding for the Inspector General for the period June 1, 2011 through
September 30, 2011 is $327,898. |

50. There is no provision in the lmpleménting Ordinance which gives the
Municipalities the right to control their proportionate share of the funding for the Inspector
General’s Office. |

51.  The County issued its first invoice to the Municipalities for the Inspector General
funding on October 10, 2011.

COUNT X — DECLARATORY RELIEF )
(UNLAWFUL TAX AS TO MUNICIPALITIES)

52.  The Municipalities reallege and incorporate by refere;nce paragraphs 1 through 51
as if fully stated in this count. |

53. ‘The County is currently requiring the Municipalities to pay their proportionate
share for the Countywide .Ihsbector General Programi. |

| 54.  The County’s .i_mposition of cost sharing on the Municipalities is not lawfui.

55.  The required municipal shares do not constitute a user fee.

56.  There is no rational nexus betweer the service being performed by the Inspector
General and the share chafged. In fact, the Ipspector General may never review, audit or
investigate a contract that is the subject of the funding base or that constitutes an actual expense
of the Municipality even though the County céntends the proportionate share is based on these
items. Additionally, the proportionate share ig not voluntary under the Countywide Program; the

Municipalities are required to pay their proportionate share.

12
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57.  The required municipal shares do not constitute a special ‘assessment, Speciel
assessments are tied to special beneéfits for re_a.l property. The shares are not related to any
benefit to real property. |

58.  Given that the Municipalities’ required shares do not constitute a user fee or a
special assessment, they can only be a tax. |

59. - There has been no provision by general law or the State Constitution authorizing
the County to levy this tax. Therefore, this tax 1s unlawful and unenforceable.

60. The voters approved the ballot question makmg the Mumclpahtxes subject to the :
Inspector General Program. The fact that the voters approved the ballot question, however, does
not make it legai. See Gaiﬁes V. City of Orlando, 450 So.2d 1174 (Fla. 5th DCA 1984) (a charter
provision ﬁxat conflicts with the state constitution or ‘state law is not any more lawful simply .
because the charter provision was adppted by the electorate).

‘61, As an eltemgﬁye 4.td the current funding method for the Inspector: Genergl
Program, the Ceunty has prev.iously' sfatedlhat it can require County and municipal vendoxs.to
pay a 0.25% contract fee on every contract they enter into with the County or Municipalities (th;
“IG Contract Fee”). .

62.  Under | this alternative funding method, the County has stated that the

Municipalities would be responsible for imposing the IG Contract Fee on their respective

vendors and collecting said Fee.
63. This IG Contract Fee is the same one that the County previously. followed

pursuant to the Original Ordinance. (Ordinehce No. 2009-049), but repealed pursuant to the

Amended Ordinance (Ordinance No. 2010-041).




64, The Implementing Otdinanc_:e (Ordinance No. 2011-009), which contains the

current funding mechanism, does not mention that the Inspector General Program will be funded
. pursuant to the IG Contract Fee,

65.  The County cannot unilaterally change the current funding mechanism to

something different than that which was set fdrth in the Ballot Ordinance.

66.  Further, the Coimty’s imposition of the IG Contract Fee on vendors to fund the

Inspector General Program consiitutes an unlawful tax and is unenforceable for the same reasons
as set forth in paragraphs 55-59 above.

67.  There are no legal means by which the Municipalities can pass this cost on to

vendors or collect this unlawful Fee from vendors.

68.  The Municipalities cannot be compelled to implement a program to collect an

unlawful tax. . ' ’

6. The Municipalities are in doubt as to their rights and the effect of the County’s

* actions as described above.

70.  There is a real and present controversy concerning the legality of the County's

actions regarding the funding for the Inspector General Program.

71.  There exists a bona fide actual present and pracfical need for a declaration

regarding these issues since the County sent invoices to the Municipalities on October 10, 2011,
demanding payment from each Municipality.

WHEREF ORE, the Municipalities respectfully request that this Court enter a judgment
declaring that:

a, The Municipalities shall not be required to share in the expenses of the Inspector
- General Program; '

The Municfpalities shall not be required to implement a program to collect the IG
Contract Fee from its vendors to fund the Inspector General Program;




c. Any and all expenses relanng to the Inspector General Program shall be paxd for
solely by the County;

d. Any efforts by the County to charge the Municipalities for the expenses of the
Inspector General Program aré unlawful and unenforceable; and

e. The Municipalities are awarded their costs mcurred in the prosecution of this

. action and are granted such other and further relief as deemed just and proper
under the circumstances.

COUNT II ~ DECLARATORY RELIEF
(UNLAWFUL FUNDING MECHANISM DUE TO PAYMENT

" FOR THE SAME SERVICES TWICE)
72.  The Municipalities reallege and incorporate by reference paragraphs 1 through 51
as if fully stated in this count. | | | |
73.  The Ballot Ordinance and Implementihg Ordinance both require that
Mumclpalmes pay a proportionate share for the Countywide Inspector General Program.
. 74.  Therequired proporhonate cost sharing is unlawful and unenforceable.
75 Municipal residents, whether individuals or businesses, pay the same ad valorem o
~ county taxes as those re_sidents living in unincorporated areas.
" 76. A portion of these ad,t/alorem county taxes paid by municipal residents go toward
paymg for the County’s share of the Inspector General Program.
77.  Municipal residents, therefore, already pay for the Inspector General Program
through their payment of ad valorem county taxes. .
78.  Under the current fundmg mechamsm, these -same mumclpal resndents also are

requn'ed to pay ad valorem mumcxpal taxes, a portlon of whlch goes toward the Mumclpalmes

share of the Inspector General Program.




79.  Under the current funding mechanism, municipal residents are required to pay for
the services of the Inspector General twice while the residents of the unincorporated areas of the
County are only required to pay for the services of the Inspector Génegal once.

80. A taxpayer receives the. same services from the IG, whether he or she is within an

- .incorporated municipality or the unincorporated areas qt" the County. A municipal taxpayer

receives no additional services in exchmge for paying 'more.

81. The funding for the Inspector General Proéram is- inequitable to municipal
residents. The Municipalities are being forced to.ta'.ke taxpayer monies away from municipal
programs to fund the Insp‘e&or General Program when municipal residents have already paid
their share of ad valorem countf taxe# , |

82.  The County should be required to pay for the entire countywide Inspectqr General
Program as it has done for all oiher countywide programs approved by referendum.

83. The Mmﬁcipa]iﬁes are in doﬁbt as to their rights regarding the paymeni of the
amounts demanded by the County to fund the countywide Inspector General Program.

84.  There is a real and present controversy concerning the lawfulness of the County’s

actions regarding the funding for the Inspector General Program.

8s. The;e. e#ists a bona fide actual pr_eéent anci practical need for a declaration
regarding these. i;sues since the County sent invoices to the 'Municipalities on October 10, 2011,
demanding payment ffom each Municipality. _ |

WI-IEREFORE,'the Municipalities respectfully request that this Court enter é judgment
declaring that: ' |

a Municipal residents are entitled to pay a single fee for the Inspeétor.General"s
services, rather than a county fee and a municipal fee for these services;




b. The Municipalities 'shall_not be required to pay an additional share of the expenses
: for the ‘Inspector General Program over and above the county taxes already
expended for this Program; : : '

‘c. . Anyandall expenses relating to ihe Inspector General Program shall be paid for ' :
solely by the County; o : , ;

d. Any efforts by the County to charge the Municipalities for the expenses of the
. Inspector General Program are unlawful and unenforceable; and -

| e. The Municipalities are awarded their costs incurred in the prosecution of this
action and are granted such other ‘and further relief as deemed just and proper
‘ under the circumstances, -

COUNT Il - DECLARATORY RELIEF
(LACK OF CHARTER AUTHORITY)

86.  The Municipalities r’ea{lege‘and .incorporate by reference pgmigraphs 1 through 51
a§ if fully stated in this count, . |

87. Pursuant to the Implementing Ordinance (Ordinance No. 2011-009),
Municipglities are required to fund the Inspector General Program \:/ia the LOGER System even |
| though this was not the funding method approved by the voters by their passage of the Ballot

Question in November, 2010.

88.  The Ballot Ordinarice (Ordinance No. 2010-019) approved by the voters stated - ;
that the Inspector General Program would be 'funded at minimum in an amount equal to one

quarter of one percent (0.'25%) of contracts. '

89, . The Ballot Ordinance-did not mention the LOGER System.
90. ~ None of the past Ordinances dealing with the Office of Inspector General in fact
have mentioned the LOGER System as the funding mechanism for the Program. ‘ ' ;

i . 91, The first mention of the LOGER System to fund the Inspector General Program f

occurred on May 17, 2011, when the BCC adopted the Implementing Ordinance (Ordinance

2011-009). This was more than 6 months after the voters approved the Ballot Question.
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92.  The LOGER System is quite different than the funding method of utilizing an
amount equal to one quarter of one percent (0.25%) of eontraets' as outlined in the Ballot

Ordinance or its predecegsor Ordinances. The LOGER System calculates the amount available

to fund the Inspeetor. General each year based on the County and the Municipalities’ actual
expenses rather than on contracts 'arqounts.' '

© 93,  The actual expenses calculation provrdes for a much broader fundmg base than
the one outlined in the Ballot Ordmance orits predecessor Ordinances.

, 94.  Given that the funding mec_hamsm contamed in the Implementing Ordinance is so
different from the funding mechanism contained tn the Ballot Ordinance that was considered .by
the votere, there is no charter authority for the County to require the Municipalities to remit
payment for their share of the Inst)ector General Program via the LOGER system.

95.  The Municipalities are in doubt and pxreertarn as to what amount (if any) they
shoutd remit to Palm Beach Countyl to pay for their propprtienete. share of the funding for the
Inspector General because the LOGER System was not mentioned in the Ballot Qrdinanee, was
not submitted to the voters for approval, and was not mentioned by ordinance until the adoption
of the Implementing Ordinance (Ordinance No. 2011-009) in Ma.y, 2011. |

96. There is a real and present controversy concernmg the lawfulness of the County’s

actions regardmg the funding for the Inspeetor General program

97.  There exists a bona ﬁde actual present and practical need for a declarati_on .

regarding these issues since the County sent invoices to the,Municipalities on October 10, 2011,

demanding payment from each Municipality.
WHEREFORE, the Municipalities respectfully request that this Court enter a judgment

declaring that:
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a. There is no charter authority allowing the County to calculate the funding

~available to the Inspector General or the Mumcnpalmes proportionate share of
that funding based on the LOGER System;

b. Any efforts by the County to charge the Mumcxpalmes for the expenses of the
: Inspector General - Program via the LOGER System are unlawful and
unenforceable, and

c. The Municipalities are awarded thetr costs incurred in the prosecution of this
action and are granted such other and further relief as deemed just and proper
\ under the clrcumstances
V- DE LARATORY RELIEF
(UNLAWFUL CONFLICT WITH GENERAL LAW)
98. The Municipalities reallege and incorporate by reference paragraphs 1 through 51
as if fully stated in this count.

/99, The Florida Constitution authorizes municipalities to “exercise any power for
municipal purposes except as othervvlse provxded by law.” Art. VIII, Sec. 2(b), Fla. Const. ‘
100. Under Chapter 166 of the Florida Statutes, the Municipal Home Rule Powers Act,
Municipalities are expressly empowered to- exercise any power for municipal purposes, except
w.hen expressly prohibited by law.

101. Budgeting and the appropriation of taxes collected by municipalities are activities
>

or powers which may be exercised by municipal corporations under Chapter: 166, Florida

Statutes.

102. In particular, Section 166 241, Florida Statutes, prov1des the statutory framework

for mumc1paht1es to adopt and amend their budgets..

103. By requiring the Aancnpahtles to fund the Inspector General Program, the
County is attempting to compel the Municipalities to 'a'dopt budgets, which appropriate funds to

carry out the functions of the Program.




104. The County imposes an amount on the Municipalities to pay each year based on

the funding base and demands that the Municipalities appropriate the necessary monies to cover

., this amount without regard to what municipal programs will lose funding or face budget cuts as a

;esult.

105.  Pursuant to the Florida Constitution and the Municipal Home Rule Powers Act,
municipalities retain the exclusive right td appropriate funds as each municipality finds necessary
in responsible operation of municipal government.

106. Pursuant to Fla, Stat. l66.24i, only the governing body of a municipality can
appropriate ﬁmding to carry out the ser\"ic.es' and programs for -its citizens. The County dogs not
have the authority to compel the Municipalities to appropriate funds.

107.  The County’s demand that the Municipalities apﬁropriate funds for the Inspector
General Program is unlawful and unenforceable given that it takes the ‘authority to control
municipal budgets and the appropriatibn of fuhds away from the'Mu'nicipalities.

108. The Municipalities’ loss of budgeiary control is compounded by the fact that

Section 8.3 of the County’s Charter and Section 2-429.1(2) of the Implementing Ordinance allow

the BCC to increase the funding base for the Inspectér General Program after a showing of need
for such adjustment. I | '

109. Neither the County’s | Charter or the Implementing Ordinan;:e permit the
Municipalities to participate in ﬁme d&ision'to increase the ﬁm_ding base.

110. Thé Implementing Ordinance provides .that the Munici»palities are bpund by the

decision of the BCC and must apﬁropriate funds accordingly if the funding base is increased.

111. Section 2-429.1(1)(a). of the Implementing Ordinarnice also permits the Inspector
General to submit supplemental budget requests to the BCC for approval during the course of a

fiscal year.
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112, The Implementing Ordinance does not permit the Municipalities to participate in
the decision on’ whether to grant the supplemental budget requests even though the
Municipalities will already have._ approved their budgets for that fiscal year. |

113.  The Implementing Ordinance provides that the Municipalities are bound by the
decision of the BCC and must appropriate funds accordingly if the supplemental budget requests
are approved.

114, The Municipalities are in d0\.1bt as to their rights regarding the lawfulness of the
requirement that they appropriate funds through their budgéts to pay the amounts demanded by
the (;,ounty.to fund the Inspector General Program. | |

115. There exists a bona fide actual present and practical need for a declaration
regarding these issues since the Coﬁnty sent invoices to the Municipalities on October 10, 2011,
demanding payment from each Municipalitz and the-Municipalitie.s have refused to pay these
invoices or have paid under protest. | |

116. There is a real and px;esent controversy cpnceming the legality of the County’s
actions because the mandatory funding prqvisioné of the County Charter and Implementing
Ordinance unconstitutionally usurps municipdl home rule powers and conflicts with general law.

WHEREFORE, the Municipalities respectfully request that this Court enter a judgment
declaring that;

a. The Municipalities shall not be required to pay the expenses of the Inspector
General Program;

Any and all expenses relating to the Inspector General Program shall be paid for
solely by the County;

Any efforts by the County to require the Municipalities to appropriate funds to
pay for the expenses of the Inspector General Progra.m are unlawﬁxl and
unenforceable;




o

Section 83 of the Charter and Subsequent Implementing Ordinance are
unconstitutional as they are in conflict with the powers and duties granted to the
Municipalities under the Florida Constitution and Chapter 166, Florida Statutes;

Y
Section 8.3 of the Charter and subsequent Implementing Ordinance are
unconstitutional as they are in conflict with the budgeting powers granted to the

Municipalities pursuant to Chapter 166.0241, Florida Statutes; and

The Municipalities are awarded their costs incurred in the prosecution of this
action and are granted such other and further relief as deemed just and proper

under the circumstances.

Dated this _1_4{_‘ day of November, 2011,

 Respectfully submitted,

Claudia M. McKenna, City Attorney
CITY OF WEST PALM BEACH
P.O. Box 3366

West Palm Beach, FL 33402

(561) 822-1350 .

(561) 822-1373 (facsimile)

By:w ”7 '

orida Bar No. 777560

Florida Bar No. 0938971
- dyeargin@wpb.or

And
A8/
John C. Randolph, Esquire

. Florida Bar No. 12900
Jones, Foster, Johnson & Stubbs, P.A.

. P.O.Box 3475 .
West Palm Beach, FL 33402-3475
Phone (561)659-3000/fax (561)832-1454

jrandol jones-foster.
Attorney for Plaintiff Town of Gulf Stream

' Z&t,Douglas N. Yeargin, Assistant City Attorney
7 Fl
 Kimberly L. Rothenburg, Assistant City Attorney

Attomney for Plaintiff City of West Palm Beach
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And
L

* Keith W. Davis, Esquire
' Florida Bar No. 957577
- Corbett and White, P.A.

1111 Hypoluxo Road, Suite 207

Lantana, Florida 33462-4271

Phone (561)586-7116/ fax (561)586-9611
keith@corbettandwhite.com

Attomney for Plaintiffs Village of Tequesta,
Town of Palm Beach Shores, and

Town of Mangonia Park

And

s/
Pamala Hanna Ryan , City Attorney
Florida Bar No. 996432

City of Rivera Beach Attorney’s Office
600 W. Blue Heron Boulevard

Riviera Beach, Florida 33404-4311
Phone (561)845-4069/fax (561)845-4017
cityattorey(@rivierabch.com

Attorney for Plaintiff City of Riviera Beach

And

Thomas Jay Baird, Esquire

" Florida Bar No. 475114

Jones, Foster, Johnson & Stubbs, P.A.
801 Maplewood Drive, Suite 22A
Jupiter, Florida 33458-8821

Phone (561)650-8233/fax (561)746-6933
tbaird@jones-foster.com -
Attomney for Plaintiffs Town of Jupiter
and Town of Lake Park
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"And

Is/
R. Brian Shutt, City Attorney
Florida Bar No. 0009611
City of Delray Beach
200 NW 1* Avenue

- Delray Beach, Florida 33444-2768

Phone (561)243-7091/fax (561)278-4755

shutt@mydelraybeach.com

Attorney for Plaintiff City of Delray Beach
And

s/
Trela J. White, Esquire
Florida Bar No. 0323764
Corbett and White, P.A.

1111 Hypoluxo Road, Suite 207
Lantana, Florida 33462-4271

- Phone(561) 586-7116/ fax (561)586-9611

trela@corbettandwhite.com

Attorney for Plaintiff Town of Manalapan
And

_Is/
Jeffrey S. Kurtz, Esquire

Florida Bar No. 494178

The Law Offices of Glen J. Torcivia and Associates
701 Northpoint Parkway, Suite 209

West Palm Beach, Florida 33407-1956

Phone (561)686-8700/ fax (561)686-8764
jeff@torcivialaw.com ‘

Attorney for Plaintiff Village of Wellington

And

Is/
R. Max Lohman, Esquire
Florida Bar No. 0715451
Corbett and White, P.A.
1111 Hypoluxo Road, Suite 207
Lantana, Florida 33462-4271
Phone (561)586-7116/ fax (561)586-9611

max(@corbettandwhite.com .
Attorney for Plaintiff City of Palm Beach Gardens
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And

s
Thomas Edward Sliney, Esquire
Florida Bar No. 134723 -

Buckingham, Doolittle & Burroughs LLP
- 5355 Town Center Road, Suite 900

Boca Raton, Florida 33486-1069
Phone (561)241-0414/ fax (561)241-9766
tsliney@bdlaw.com

Attorney for Plaintiff Town of Highland Beach
And '

/s/
Kenneth G; Spillias, Esquire
Florida Bar No. 253480
Lewis Longman & Walker
515 N. Flagler Drive, Suite 1500

- West Palm Beach, Florida 33401-4327

Phone (561)640-0820/ fax (561)640-8202
kspillias@llw-law.com

Attorney for Plaintiff Town of Ocean Ridge
And

/sl

 Diana Grub Frieser, City Attorney

Florida Bar No. 837921

City of Boca Raton

201 W. Palmetto Park Road

Boca Raton, Florida 33432-3730

Phone 561-393-7700 Fax 561-393-7780
defrieser@ci.boca-raton.fl.us

Attorney for Plaintiff City of Boca Raton

i
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ORDINANCE NO. 2009-_049

AN ORDINANCE OF THE BOARD OF COUNTY
COMMISSIONERS OF PALM BEACH COUNTY, FLORIDA,
PROVIDING POR TITLY; CREATING AND ESTABRLISHING
THE PALM BEACH COUNTY OFFICE OF INSPLZCTOR
GENERAL; PROVIDING FOR REPEAL OF LAWS IN
CONTLICT; FPROVIDING FOR SEVERABILITY;
PROVIDING FOR INCLUSION IN THE CODE OF LAWS
AND ORDINANCES; PROVIDING FOR ENFORCEMENT;
PROVIDING FOR PENALTY; PROVIDING FOR CAPTIONS;
AND PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, on May 21, 2009, the Palm Beach County Grand Jury issued s final
mﬁmhhlnﬁwmm&wmumﬂkwmﬂmu
WMWGMJWWdMMMomey Commissioners of
Pabm Beach County enact an ordinance estsbliching an i dependare Office of Inap General with
the ability to obtsin any and alf records from Palm Beach County govemnmental entities, vendors
doiag businces with the County, and antiies finded in whale or in part by County tax dallars; d

WHEREAS, the Board of County Commissioners agrees with the Grand Jury's
meMmedeuMCmyomuufhmﬁmaﬂMdmu
created and established by m!h-wcm‘pnvide Independent ovessight of County cperations; md

WHEREAS, the Board of County Conunisaloners is commiltted 10 the bighest standards of
intogrity, honesty, efMicicacy and accountability; end

WHEREAS, misconduct involving sbuse, corruption, faud, and mismanagement by elected
and appointed County officials and employess, County agencies and instrumentalities, contractors,
lndoﬂmpuﬁudnln.budmnwilhlhoﬁutymd’ormdﬂz&wyﬁlpdl.undundnuptbﬂe
mmhmmmuwmpnammm.mnmiwyu
cffectively; snd - -

WHEREAS, it is clitlul!y important that County electod and appointed officials and
employess discharge thelr dutics end responsibilities i & fawfial and ethical manner and be held
sccountable for their misconduct, ineficicncy and ineffectivencas; snd

WHEREAS, imposing the duty onallslected and sppointed County officials and employoas
10 cooperats with and report misconduct to the inspestor General will broaden and strengthen the

oamukm‘ﬁ@ 2009 049




Inspector General’s abillry to detect, Mmdﬂmwdmmm&mofﬁdm
and employees, vendors and County-funded enritios snd promota integrity, hanesty and efficiencyin
Couaty govemment; and
mmmowmmmummmmumpummlu-umm
A M'-wmmemMaumMumwmuimmwm

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY
COMMISSIONERS OF PALM BEACH COUNTY, FLORIDA, that:

SECTION1, THLE,

mmmhutmumvmm@momumqmcm

A. Creatad and established, There is hereby establishod the Palm Beach County Office of
Inspector General which s created inaduhdaectmimnduminwlvinnbun.wnpﬁm.m
wm&hcﬂandqwmlmnmmbydmmw&wyoﬁdﬁndmm
Camvnwmmmmmqum udmp-dudomglmimwﬁhtbomuy
snd/or raceiving County funds. mmommummomuounwmamm
Thomhdmmnhinhwndmom“ofhpmdm shall be independent to
mm»lnm—uwMucmmwmom“orh»mMu‘lwvéulyllreeu
the independence and objectivity of the laspector General.

| § wwmyudhﬂn.

(¢} Tbolnlpoetwdanl shall have the suthority to: (s) make investigations of County
mmmnadyuhlhhthemuluofmdnluvuﬂp!bm.(b)mmww&tmpw
wmmwmmmmnt.mmmmmu
mm;w(c)mmmmmwmwdn&mwumd\
iavestigations. Al elocted and sppointed County officials and employees, County
luneh:l ud instrumentalitics, contractors and other parties doing business with the
County andior recciving Cousty funds shall fully cooperats with the Inspector Ganeral.

ookeew. 2009 049
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(2) ThhpeuuGMMhmmemwaudiuot require reports from,

3

“

w0d receive full and unrestriciod access (0 the recards of the Board, County
Administraior, it ch:;d snd appointed County officials and employves, County
dopartments, divisions, agencios and instrumentalitis, contractars and other pessons snd
entides doing busiaces with the County undlor recalving County Aunds regarding any -
such contracts or transactions with the County. The inspector General's jurisdietion
inchudes bt shall not bo limited 1o ail projects, programs, contracts or transacticns that
wre flisdod in whale or In part by e County. The Inepecior General may cotract with
outside’ entitios dosmed nacessary t perform the functions of that office. This
subaection does not apply 1o colloctive bargaining sgroements,

mm:mm:&maammmbymp\wwom for documents or for
ulwh.hhnwﬁmmlmmwwuwmmm
dminister oaths, and require the producti thm Seventy-two hours pricr to
scvin; & subpoeny; the Inspector General shall provide written notice to the State
Anamay and the U.S. Atiorey for the Southera District of Florids. The Inspector
General shall notinterfere with any ongoing criminal investigation or prosecution of the
State Attomey or the U.S. Attoney for the Southera District of Florida, When the State
qudmU.S.Amyh&&u&n%om&hupﬁeidymﬁd

'MMWWInMMMthMWp&MhMM

with an ongoing criminal investigation or prosecution, the Inspector Gener) shall
suspend service of subpoena, exuminntion of witnesses, or other Investigative activities
a5 set forth in the notice. hllncnnohnﬂndtonuynmwmdwuy

mmmom may make application to any circuit court of this State

which thall have jurisdiction to order the witnes 1 sppear before the Inspactos Genera
and toptgduuevidmlfuuda@wto give testimony touching on the matter in
question. ‘ )
The costs of reviews, audits, inspections and investigations by the Inspector General
Ml be dcimyed by imposition of a feo which lhll be equal to one quarter of one
percent (0-25%) of the contract price, as may be adjusted as necessary (hereinafter “IG
contract fes”). né IG contract fee shall ot apply to the following contructs:

& Contracts for legal services;

oawm’nca'uo. 2009 049 )
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1 ' b. Auditing contracys;
2 ¢, Conlracts under one thousand dollars ($1,000), except for decamiraized parchase
-3 odnuwﬁminh?mméomy?mm:wmmﬁonz-
4 . SHm; '
s 4. Federal, state and local government-funded granus;
“ . ¢ Interlocal agreements; v .
b4 £ Revenue-generating contracts; and ‘
8 & Purchases made pursuant (o the State of Fiarids Departmont of Revenus spproved
.9 Sales Tax Racovery Program.
10 " Notwithstanding the foregoing, the Board may suthorize the inclusion of the IG coutract
11 fee in any contract. Nc_nhln; ‘eonhiaied in this subsection shall in any way imit the
1 powers of the Inspector Geners) providsd for in this Ordinance 1o perform audits,
1 inspections, roviews and investigations eni all County contracts including, but not
1 liraited to, those contracts epecifically examptod from the IG contract foe.
1 () Where the [napector Geacral suspocts & possible violation of azy state, federal o Jocal '
16 law, or rule, regulation ar poliay, be or she shall notify the appropriate civil, criminal or :
v sdminisratve agsncis ncluding the Pam Baach County Commission on Edica, In |
18 the cass of s possidle vhlnﬁuofnmla.réphﬁmapoﬁeywmnlnsn(!mm
19 mbmmum}omaunpmqmemAmmumw
! ..~ ofthe Departmon: for which the smployos works. Afler referring the matter to the
n sppropriate cntty for fuctfinding, the Inspecior Genersl may assist the ety in
n conducting the investigation. ‘
PY) (6) Tha Inapacior General shall have the power withous limitation to audit, iavestigate,
u © monitor, lnqtcl and review the operations, lﬁMﬁa, performancs, and procurement
s  procease including, but not Uzsited 10, establishment of bid specifications, bid
) ubmiulll. activities of the eonm its officars, agents and employees, lobbyim.
27 | Cnmtyuﬁmdommhcmmmmpum with contrect specifications
» " and desect corruption and fraud.
29 | N Thlmpmcmdullmmepowubmvo.uvlwndlnvaﬁmny
30 eompldnhnwdlnngnly-ﬁmdd, )j programs, jorns, The
ORDINANGE KO, 2009 049
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S |
voeem
" |
wh = -
1 Irapector General shall establith & “hotting™ to receive complaints, from cither
2 ananymous ot identifisd persons.
3 (i) mwmﬂmayumWofmpownwumwmm
4 hipovh.wuhlduivn. I v ‘
s (9) The Laspector General hall bé notifed i writing pricr to any raseting of s sciection
] wumm'hunmymnmmﬂntomeerMumbym
? County i 1o be discussed. The notice required by this subsection shall be given o the
Ui lmpmﬁmuﬂnmuumlbhnﬁalmmhalmbenﬁbdnld.bmhm
’  eventlator tun oae business day prior o the schedulod moeting. The Inspoctor Genara
10 @4y, o his or her discretion, astand all duly notlced County mestings relating to the
1 mofpﬁwﬂwumﬁumwmmmww
n ‘ ooncems comaistent with the funcilons, sathority and powars of the Enspector Geoertl,
13 (10)R is saticlpaied that manicipalities, special disticts, and other public officials and
u|l - eatition Wil recogniza end desire to benefit frocn the services of the Palm Beach County
15 © Offios of Inspector General. Ths Inspector General may negotiate agreements or
Il el md.erwﬁiuam other publis entities which would authorize the
| w . Inspector Genera o exercie tny and all authcrity, Auntions snd powers st forthin i
18 Ordinance torlhapmﬁl of such public entity. 1;’!. memorandum of undsrstanding or
19 agroement shall include s provision for focs to be paid 1o the Inspector General from the
20 public entity fn exchenge for such denefita, Such fea shall be based on s rate catablished
. . n wumwomummmm»:mmww.mmmu
: 2 . Anymd\mlwmmmn&nofWuhmhjaﬂthMom-
n Board, but sach sppraval ehal a0t be unvessonsbly withbel, For the purposes of the
u removal prooedure ses forth in Section 2.1, of this Ordinance, & “Funding Entity” shall
3 mmlpublkenﬁlyﬂi‘uhu' d into an agr at memorandum of
% Mhmﬁnmi:ﬁofﬂwmmomwhnmyimwnzh
1] . exchango for such services equal 1o 2 lexst 25% of the total anual budget of the
. un Intpector Genena! for Palm Beach County's lscal year {mmedistely precading the fiscal
I ol year in which the removal procedure takes place.
: 30 (11) Ths Inspector General's records related to active lavestigations are confidential and
: " exanmfmndhlnawe.'npmviddbymlm 112.3188(2), Florids Statutes.
ooz 2009 N4Q
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(12) The Inspector Genera) is considered “an appropriate local official” of the County for
.pulpu‘-ofwhl‘ﬂld’lmmﬁmplwldd bysection 112.3188(1), Florida Statutes.
(13) The lnapector General may recommend remedial actions and may provide prevention
and training services ta County officlais, unbbycndmyoﬂupmmby
this lemnee. The Inspector Omnlimy follow up to dotermine whether
" recommendsd remdial actions have boen taken.

(14) The Laspector General sha!! eatablish policies and procedures and monitor the costs of

investigations undertaken. Thn!nlpmﬁuullshaﬂmpumwimomn
sovermmental agencies to recover such costs from other entities {avolved in willfl
misconduct ia regard o County funds. .
(15)Nothing berein shall abridge employess' Wﬁmﬁm right 1o collective bargaining.
€. Misimum Qualifications, Selection aad Torm of Offce
(1) Minimum qualificatons, The Luspoctor Genersl shallbe & person who
a Hnnlmu(lmﬁnorwhqmwluﬂmuno!hrolm
"flelds; .
(i) a8  federal, stats or local Law enforcement officer/official;
(i) a8 8 Codern) or state court judge;

(ii) a8 & fodera), state or local govemment ittomey with expartise in lavestigat
(iv)nﬁhmmd,wﬂﬁdpubucmmuwwm
. (v)n.mﬁﬁmmlumpaviu;quﬂwmm
Investigative public agency similar to an Inspector peneral’s office;
b. Hasmanaged and completed complex lnvanl;piou involving allegations of fraud,
theft, deception or conspiracy; .
8 MMMID‘IIW&MMMMM(MINM
qmlumdﬂujudiciuy;
d. Hus & four-year degree from an accredited institution of higher leaming;
[ Hnnmbpamphy-_dby?nlrnaudl Cou:‘uyormyohmmentdentity
subject o m'lullmityoflln Inspector General Offics during the two-year period
immediately prior 1o selection;
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£ Highly qualified candidaics will also hnvc sudit-related skills xad/or bold ane o7
more of tho following pmm cetifications at the time of solection; cevtified
Inspesior gemanil (C1G), centified ingpoctor general {nvestigator (CIGN), cenified
WMW(CIOALMMM&Wmt (CPA), certifiod intemal
tuditoe (CIA), or certified frmud exarainer (CFB).

Seloction, Nooﬂdﬂwmhmofnywmuﬂmﬂty»jwuhu&onty
olduOlﬂuoﬂnpulaGM shall participata in the selection of the Inspoctor

General, meymwm;mmm&&ddwhmunwymm .

the tapector General Selection Committen ("Se!er.u'm Committec™), The Selection
mmumofm&mﬁdnmENuumMinhh
mc«wmmmxmdummrwmvmmdu
Chudlumlwkd-lmndl’uhbﬁemfwlm Fiftoenth Judieiat Cireuit
otbiuthedclnee. n.mamdm&lmmmudubmn
of the Comumission on Ethics, AMMuﬂlym&Mn.qwlﬂuumbskm
mrmumumwmm-ummmw
votify the County Attomsy of its selectioa, mComyAMeymmnyuun,
mmm"olmluhubemmdo. 'thmmyAtwncydnlladnu
Comhdmol_!!lb_iubnmﬁmhwdmmbmlmtwimm
MWWﬂMfwhSuﬂNZD

8. Initial Selection. WI!hintHny(JO)dlynoﬂhu!&:dwduoﬂbuOrﬁmh
Hmukmmqumwmuﬂmquuﬁdm Within ons hunitred
Nmy(lﬁ)ﬁno!&eewndmor&mmwmm
(npodmlhand-vorhulmmehlpmudnlﬂ.

Stlmn;oISeleeﬁonOcmn!m MHMRWWMMM
hhM%imdumﬁﬂthdm
for the positian of Inspecior General. Al resunes roceived by the Human Resourons
Dmﬁuummm&lwmmhmm The
Hmkmmquﬂnllmwmnwmumybmmm
Mmm“mnmmm«wrwmw-wwm
Selsction Commitice, mrmluofﬂnblekmmmchm&wlddwh
Seloction Commitzeo prioe o the intarview of candidaton, Following the initial selection
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1 ormmmcm-u.uhsmuoncdww..uﬁmmumu
2 Wlnmca)uhn.mymﬂmbnpbythomofhﬂmn
3 ' nuomncp.mmmmmmmmummmmmhm
] Genoral, Aﬂﬂvgdmht&omhguolm{wmwwl
s hl&lﬂwmpmmmm‘ﬁ&mucomﬂubmmw
] (4) Tera. The lupector General thall serve fut & term of frur (4) years. At least gix (§)
s moaths prior to the end of each costract terw, the Seloction Commitios will dotemnine
9 .wheﬁ..ernolbmwmmfornlédidommo!fon(l)mwml
10 promptly notify the laspector Genenal of its decicion, In the event the Selection
1 Comuitas elects aot 10 recw the coatrac, the Setection Comvmitice shalt proenptly
u ' canvena 1 ovcessary to solict candidates o and 1 aclect 8 new Inspecicr Genaral i
13 hm'mumhw:c.mnbon The incumbent Inspector
1 Gemeral may submit his or ber name as & candidita to be considarod for selection. The
15 - Iocumbent Inapocior Generatshal serve il successor  selocted and acmummas offcs
16 ") Vecaney, mmor.muyhm-puwu;fmommmwa
2 the Seloction Committon may sppoint s raembar of the Inspoctor Generas Offon s
18 E MMWOMMW(W)WQIMVMOM“M!MM
19 uimwwhmﬁmom A successor Inspoctor
0 ommuﬁxmummecuumwmmcmm
n except for the lblln_rhl spocific time constrinty:  (s) sollcitation for Qualified

uwmmmmumnuwimumyao)amwmmm
rony«o)a'monm.uuvm,om;uummesdmcommmh
mmm‘aa-mummwmmmmomﬁmmnmmy-
of the dats the vacancy occurs, '
D. Contrsct. The Commiacion on Ethica with the assistance of tho County Atiorney shall
mwummo!wbmummmcm;dwmyemﬁmmmh
| tﬂmixhddinmofmwanmﬂmby_oﬂlhwwty The Inspector
Gcnullhllbopddnlmuommmvhhpubucomcwuﬂhum“aww
ummmmmmmmMmmuww-wmwormm
Mlluiﬁdn‘lylﬂledu!dﬂot‘ﬂ\“du muméwmmm.mtw-mm
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10

1
n

14
16
17

18

H
Y
4 )
¢ %

Y

L)

ujl

wbjmlndumnlmvwmmmuoﬂhhowum mmmlhmludu

provision requiring the Selection Committes to pnmdc notice of its decislon to renew or m to

m@mmn!ang@)mﬂgﬂwmwm«hmm ‘The contract shall

Mcmmnwawwwlpﬁw party or be on any executive

coumenittas thereot or sesk public office duriag his or her ter of service o for four (4) year

thereaftar, Mﬂdhﬁn&umuwm'umdmumcmlbuow
tem, mmmnmmmmmm«umymmmmnm
thmBMComuCﬂnS&dm!—”Z.bvlmmnlhwdlm

E. Physical Facilities aud Staff,

(1) The County shall provide the Office ormmcmﬁmwmﬂmlym
olnulpmmdmmdmphm Mumm:mmnmomuwphn
equipment and fumishings to enabls the tnspecior Genersl to perform s or ber
funcrons. )

(2) The Inspecior General shall have the power lo appaint, employ, and remove such
assistants, employees and personnel, and establish personnel procedures s datmed
necessary for tho efficient and effective sdminidiration of the activities of the Offios of
Ispector General, . ;

F. Procedure far Plaalixation uMuum-mmm’p

umhchmortlmyldulnﬁwuwlnm mmw«umm&m

Geliver fnalized reparts snd recammendations 1o the Bowd 1nd to the Palm Beach County

Comeission on Ethics. MM;Nwaﬁuo!mh&ﬁmmm

hwmwwmmm;llnw“wmudﬂlmamﬁwmm

Mwmmﬂnﬂhwuwﬂupmwmﬁqmmdonwmudncubjwtofﬂ:e

1 mwnendmm.lhelmmm%edddlmwdehnﬂmdmaumuqnupyofh

report or recommendation. snhpmnrnmylhllhnnﬂﬂm(u)wuﬁudnynowhm
wﬁmear&n&lofﬂnﬂhﬂwhtahupﬁuwth

Such timely submittod writien explanation or rebuttal shall be attached to the finalized report or '

rocommendation, The requircments of thl subsection shall ot apply when the Inepector General in
conjunction with the Siate Attomey or U.S. Atiomey, dotermisies that supplying the affocted person
or enlity with such report will jcopardize a pending criminal investigation,

OROINANLE 2(\,'35/‘ 049




1 G lanuu. nemmmmﬂmymwmm.mmm
2 wmmwmwuudmom“ormamautacrm;.bmmmub.
3}i satistical information regarding the disposition ofdoud investigations, asudita end cthsr reviews.
] _mmmumwcmmmpuqmmlyummc«mum
S| website.
sf 'R muuns-pmneump Pursiant © its snzual budget process, the County
7]| shall povide sufficient Mnmmmemwam'-omuwmmn its durles apoet
* : : T forth in this Ordinance, 15 order to ensure adequate fnding for the prowpt extabliskment of the
' ®| Iector Genera pending mplemestaton, the Bowrd of Couaty Comumissiners herey spprovenan
1 meqummmmmmmymmwmano.ooomrmummom
! u mmmmummzmuwm The lnspecior Ganeral shall timely
n 'anmnmamummyammm.bmmwmmmumuw
17| m.wupmwmwmmmmw, including, but not lmited to,
‘e mmdl@mrnmmhwllmﬁmh&uuyumymmuw :
15 pvmumﬂhm The lnspector Ganeral’ nbudpmusuhnwh-nwhmemd
18 mﬂlwmbymeMoICowyCcmnlm mmeMM&hl
) ﬂudymwhmbcoiuidum&lhnthlmne&h&wy Nothing contained herein shall be
AT | umwummmmmonm'mmmuummmmu
T1e mlmmmhdmuqumwmd;ifmvubthmwwmmm
20 llheewnlybudm

all mehmeadmybemonlyﬁrmwmmaﬁd
" 22 || charges of the following: nqlstotduly.tuuofpowemuﬂmty.dlniﬂhadou. or ethical
23 || misconduct. Tha 5 al p mmwwuuuymmmucmuormqm

u Mms:mcmmu-rmumynmuhmzumorm
18 || Ordinance. An affrmative vote of five (5) membars of the Boud. W lmrlunvo vote of five (3)
26 {| membery of| &n Sclection Committee, orma allimative wjolity vots of & Funding Entity shall
) b1 bonquindtomthlupsmcnullwhhﬂudwguwmmudbﬁndpublwhmnp.
i . . 2 || Tha Board, Selectcn Commitiee, or the nitiating Punding antly, s sppeopriats, tht! wmmart o
‘ 29 eopyoﬂluehlmubthollupecuxﬂcnnlulumuuy(ﬁdanwhrtodlﬂnﬂpubllchaﬂnu
0 whdnmuummubymmmmuamm.mmsmamcﬂmmm
i hpmﬁmaﬂdnuhnqoppommityhhhmlnmndhyeommmﬂmlpubli:
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Wmmmmuwimuupun&@vg The lnspoctor Geueral may oaly be
Mmmwmam(s)%ummﬂnmm&m
Mc@zgu-qmquw«mru&w-, A recand of the proceedings,
mmmuﬁuwmm&mmmc&uum'm
MMmummum&mhmme&mh
Wolwﬁ-nﬂhﬂhqnﬂam&ﬂmn’hbumaﬂ-ﬂ(c&m
mmmummm. )
mwmumhmmqmﬂudmmnw
repealod  the axten of much contit, ~
SECTIONS SEVERAMILITY,
Hq%mme“pﬁmumdmmhbw
mmmc«mammam&auwwnwwum,
Bokding bhall nt affoct the femaioder of this Ordinance,
SCLTION & '\n'l RICN ' [HR COon . | '.l AL 'Z' A ‘ B .
mmummmmurm.mommmm '
' Cods. mwunmmymmgmunwmum
7 mw&yuwmw*m'&mwmm
wif - ﬂmﬁmuwmmmwuw.mmwm
70 rolafin the Fifacath fudiclal Cirouis Court i and for Pa Boach Conay.
u |l secony peNaLyy, '
a mmvhc.
B A MMMMMUMwmbm
u wm’mm«mnymmmmmhnuuw
38 {1 with the Inspector Genarsd, or ; - .
sfl  m whe lekerfre, cbotrcts, ispedes ot asnps t Lnerfire, obetrct o fmpeds i sy
7 Mwbyu&wm '
P muwwm%qumuwmumlm
8 Mmhhmmunmmw Any potential violation of
30 hi el dhll b o e Stte Atooey o possibetavetgation d proscntion,

. S
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&4

3 ‘] .
1)| SECTIONS. CAPTIONS,
2 mmmwmﬁumwmmmMO«dm«w
3 mvdmmdymmuMnnmmumhwdw’wmofmm

4|| SECTION?. EFFECTIVE DATE

s The provisions of this Ordinanos shall become bffective Jamuary 1, 2010,

s : .

7]] | APPROVED AND ADOFTED by the Board o County Commissionsrs of Paim Beach
8 || County, Florida, on this the £3h day of December, 2009.

9

PALM BEACH COUNTY, FLORIDA, BY [T$
BOARD OF COUNTY COMMISSIONERS

10| SHARON R BOCK
11]| CLERK & COMPTRH

urt Chalr

(8!@)

24}l APPROVED AS TO FORM
25 [| AND LEGAL SUFFICIENCY

b / '
u

ui By

30 Couuty oy

! '
n|| ervECTIVE DATR: Flied with the Departmest of Susts on the jo;p day of |
3 || Decesher 2000 ,

wouniia 2009 049
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20
21

2

3

B

26

7

28

29

3

32

3

35

36

- autherity under Florida Constitution, Article VIII, Se(::tiou 1(g), Section 125.01, Florida Statutes,

reviewed said Ordinance and recommend the changes ;het forth in this amending ordinance; and

-'ofmpxmcmomoe and

- Beach County. Florida, that:

. ORDINANCE 2010. 041 : T

AN ORDINANCE OF THE aaom OF COUNTY .
COMMISSIONERS - OF PALM BEACH COUNTY, !
"FLORIDA,  AMENDING THE PALM BEACH COUNTY :
OFFICE OF INSPECTOR GENERAL ORDINANCE,
PALMBEACH COUNTY CODE CHAPTER: 2,
ARTICLEXII (ORD. 2009-049) AS FOLLOWS:
AMENDING SECTION 2423 FUNCTIONS, AUTHORITY
AND POWERS; AMENDING 2428 CONTRACT; !
AMENDING 2-427 PROCEDURE [FOR FINALIZATION OF ‘
REPORTS AND RECOMMENDAhONS, AMENDING 2-429 (R
FINANCIAL SUPPORT AND BUDGETING; PROVIDING
FOR REPEAL OF LAWS IN CONFLICT; PROVIDING FOR g
SEVERABILITY; PROVIDING FOR INCLUSION IN THE :
. CODE OF LAWS AND onnuukcns. PROVIDING FOR i
EFFECTIVE DATE. l
]

WHEREAS, the Board of County Commissidners of Palm Beach County, pursuaat to its

the Palm Beach County dmu. adopted the Palm tBeach County Office of Inspector General

Ordinance; and

WHEREAS, the Board of Couaty Commislsiom and the Inspector General have

WHEREAS, the Board of County Com.‘nissionm hereby determines that the

amendments set forth herein ndvance the purposes | and inteat of the Palm Beach County Office :

i
i

WHEREAS, the Board of County Couumssxolnm has conducted a duly noticed public
hemns 10 consider these amendmeuu as requxred by ll&v |

NOW, THEREFORE, be it ordnned by the éoud of County Commissioners of Palm

.
Partl. Sec.2-423. Functions, authority and powei'q is bereby amended as follows:

) *re e i I

(4) ‘The costs of reviews, audits, inspections and investigations by the inspector general shall be
dofiayod-by- ismposition-of +-foa-whisk-shaik-be finded st minieum in an amowns equal to one -
quarter of ‘one percent (0.25%) of the conmmﬁgh_img__hy_me_@gm prios, as may be

. . . |

) %!',201 N NLT o




‘37 | adjusted as necessary (hereinafter -lG-eonmt—foo- mwmmm) The &
38 | conirest-fee mmmumﬁmdlmm shall not apply to the following contracts: -'

9| a Contncu for: legalumces. l :

41 b Audmngcontmcu; ;
|

aec Contncu under one thousand dallars (51, 000.00)y-swoepi-for dosentralized- purohase-orders- a5 L

42

R
i
43 | d. Federal, state and local govemnment-funded gnnn

- 44 |l e. Interlocal agresments;

45 || £ Revenue-generating contracts; and i :
46 | g Purchases made pursuant to the State of Flonda Department of Revenue approved Sales Tax l

47 Mvwhm . l
. 48 'Notwnlhsmldmgﬂw foregomg.thaboaxd mymmmml
' 49 mmwmmmywnmtmmwmm'

50 sct forth in thi; u|~__vu Nothing

f
!
51 || contained i in this subsection shall in nny way lumt the powers of the inspector general provided ' I
52 || for in this anicle to perform audits, mspecuom.]revwws and mvesngmons on all county :
53 ,conmcu including, but not lumted to, those comncu specifically exempted from the minimum :
54 ﬁlndlmmm §G-sonwruct-foe. !
S5 11 (5) Whm the inspector geacral suspects a poslible! violation of any state, federal or local law, |
' 56 or rule, regulation or policy, he or she shall nonfy the appropriate civil, criminal or
$7 || administrative ngenci“—iﬂm“umy-oow In the cise of & possible
58 || violation of a rule, regulauon or policy govérmning a cpumy employee, the i inspector general shall
" 59 || also notify the county administrator and the head oif the department for which the employee .

i
I
i
}
I
l
I
|
i

60 i works,

63 _(8) The i mspeclor general may exercise any of the pdwm contained jg this article upon his or
64 || herown initiative. : ‘
. 65 . . . - ves
66 | (10) It is anticipated that municipaiitiu. special -distri_i:u. and other public officials and entities
‘67 |t will recognize and dui{c to benefit from the services %ﬂ' the county office of inspector general,

."

|
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68
69
20
l71

72

73

4
75

76

.7

T 78

9

81
82
8
84
8s
86
87
8s

90

91

9

93

94

96
97

98

The. inspector genenl may negotiate -greemenu or memoranda of understanding with other

removal procadun takes place.

(Y

:
|
public entities wluch would authorize the inspecLor general to exercise any and all authority, ‘«
functions md powm set forth in this article or the benefit of such public entity. The :
memorandum of understanding or agreement shal) mcluda ] pmvmon for fees to be paid to the
inspector general from the public entity in ex Be for such benefits. Such fee shall be based
on a rate .ettablished by the inspoctor'gmenl ulxd shall include, but not be limited to, the
mmmm_ﬁmmg_mm 1G-eentiasi—fos. | Any such agroement or memonndwn of
undetmndmg is subject o final spproval of the board, but such approval shall not be
um'eaombly withheld: For the purposes of the removal ppcedm set forth in section 2-430, a
ﬁmdmgemxty':hﬂmunapubﬁccnﬁtythahnéntaedinmmnpmmt or memorandum of
understanding to recsive sarvices of the inspector general, and has provided funding in exchange
for such services equal to at least twenty-five (25') perceat of the total annual budget of the

mnpector general for the county’s fscal year mmedmely preceding the fiscal year in which lho

¢cse |

|
. i -
Part2, Sec. 2425, Coatract, is hereby amended a3 follows: !

The tommission on eunc: with the mxmnee of the county atomey shal) negouue a ‘

contract of employment with the inspector genenl substantially consistent with the terms
included in contracts of olher contractual employeu of the county. The inspector general shau
be paid at arate communsunme with public oﬂicuh ol' like experience and expertise. Before any
contract :hall become offecnve. the eonuut must be nbproved by & majority of the board present
ata regularly scheduled board meeung. The contrm wxll cover.the entirc four-year term subject X
to the removal provisions in section 2-430. The contract will include a provision requiring the |
selection committee to provide: n§tic‘e-of ita decision toirenew or not to renew the contract at least
six (6) months prior to the termination of the coptract, The contract shul] provide that the
inspector general may not represent a political party or Le on any executive committee thereof, or
seck public office during his 'ox: her term of mule«.iﬂd..ih&lemumM
; i public entity subiect to the iurisdiction o X neral o for four
(4) years lhemnncr That lmuunon does not include ulekmg selection as inspector 3enernl fora
subsequent term. The contract shall further provide thu the i inspector general may not be a
lobbylst, as deﬁned in section 2-352 of this Code, for tw:o (2) years after term of service.

...ur:.NO' 9”1 n n ). 1 040




99

100

102
102
103
104
105
106
107
108
108
110
111
12

113
14
115
116
117

118

19

120

121

122

123

124

125 .

126 |

127

128

129

_support for the inspector general’s office to fulfill its ¢+utie| as set forth in this anticle. In order to

‘ mmmm_mndmmmmm revenues to .be collected ﬁ-om the county and any
 other participating local governments and public lgenclu. The mspector general's budget

. = =

. [ X ]

Part 3. Sec. 2427, Proceduro for nnalludon of reports and recommendations whlch
make flodings as to the penon or entity being ‘viewed or inspected, is hereby mended u
follpwr . ; '

The inspector general shall publish and deliver finalized reports and recommendations to ‘
the béard and to the county commission on ethics.| Notwithstanding any other phvision of this :
article, whenever the i mspectnr general de(ammea ltlut it is appropriate to publish and deliver a
repont or recommendation which contains findings u to the person or eatity being reported on or
who i is the subject of the leeommendanon, the inspétor general shall provide the affected person

or enuty a copy of the findings npeﬁ-ﬂ-mom Such person or entity shall have
fifteen (15) working days to submit a writien exphnanon or rebuttal of the findings before lbe

report or recommendation is finalized. Such nmely submitted written explanation or rebuital

shall be attached to the finalized report or recomm ion. The requirements of this subsection ;
shall not apply in matters subject to the State of Florida® istle.] ! when the i
inspector general, in .éoqjmﬁoﬁ with the state altomey or U.S. Anomey, determines that i
supplying the aﬁ'ected person or entity with such |report will jeopardize a pending criminal :
investiptioﬁ. :

ese !

Part4. Sec. 2-429. Financlal support and budgedﬁg, is hereby amended as follows:

Puwsuant 10 its annual budget process, the county shall provide sufficient financial

ensure adequate funding for the prompt establishment of the inspector general pending

implementition, the board of county commission hereby approves an amount equal o
three hundred tweaty thousand dollaq (5320,000) 1o fund all inspector general operations for the
remainder of the 2009-2010 fiscal year. The inspectqr general shall timely deliver to the board
of county commissioners a budget request includ.i.n&l a reasonable estimate of operating and
ca.pilai expendntum, and' shall include revenues, including, but not Limited to, projected

request shall not be implemented until approved by the board of county commissioners. The

inspector general shall establish a fiscal year which colmcidu with that of the county, Nothing

‘ 2N1n ~. - o4ll1




130 ' contained herein shall: be construed to prohibit the inspector general from transmitting to the ‘
131 | county commission supplemental budget requests| which, if approved by the commission, shall :

. ) e : !
132 || constitute me'ndme,nu to the eounty budget, ' ) )

133 ‘l'an s, llepul of Lawsln Conmct.
134 All local hws lnd ordinances in conflict wah any provisions of this Ordinance are hereby
135 || repealed to the extent of such conflict. The P Buch County Code of Ethics adopted by

136 || Resolution 94:693 as amended by Resolution 20030362, it hereby repealedinis enirey
137 | Part6. Severability, I

138 If any section, pangriph. ‘sentence, clause, , or word of this Ordinance is for any
139 || reason held by the Court to be unconstitutional, mo;lrentlve. or void, such holding shall not affect
140 | the remainder of this Ordinance. -

14'1‘ Part?, lncluslol I the Code of an and Ordlnanel. :
142 || The pmvuions of this Onhnance shall becoLe and be made a part of the Code of Laws

143 || and Ordmancu_qf Pam Beach County, Florids.| ‘The sections of this Ordinance may be
144 renumbered or m-lel.tere'd to accomphsh such, and the word “ordinance” may be changed to .

" 145 “sétion’." “article,” or other appropriate word.

146 || Part8. Effective Date. - ' S i

: o N ;
147 . The provisions of this Ordinance shall becomb effective October 1,2010. - : B
. ’ . i :
148 . APPROVED AND ADOPTBD by the of County Commissioners of Palm Beach :
149 County. Florida, o this the zlglday of _Septeabe 2010. '
= 150 SHARONR. BOCK y ‘ PALM BEACH COUNTY, FLORIDA, BY ITS
,. 151 CLERK & COMPTRQECGEILY. &,  BOARD/OF COUNTY COMMISSIONERS
. 152 ’ F O ‘c" )
153 , ‘
i 154 || By: "‘ /1/./7
155 ’
156
sl NG
159
i 180 !

! ‘ , 161 APPROVEDASTOFORMANQ
; . 162 | LEGAL SUFFICIENC\’ '

"168 |[ Filed with'ghe'bepment of State.on the Sth_day of | October ,2010.
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i
ORDINANCE NO. 2010- g;ig

[

AN ORDINANCE OF THE so.«nfn OF COUNTY
COMMISSIONERS OF PALM BEACH COUNTY,
FLORIDA, AMENDING CHARTER OF PALM BEACH
COUNTY, FLORIDA; PERTAINING TO ETHICS
REGULATION, THE ESTABLISHMENT OF A COUNTY
CODE OF ETHICS, AN INDEPENDENT COMMISSION
ON ETHICS, AND' AN INDEPENDENT OFFICE OF
INSPECTOR GENERAL; PROVIDING FOR CHARTER
AMENDMENT LANGUAGE; PROVIDING FOR
REFERENDUM AND BALLOT LANGUAGE;
PROVIDING FOR FORM OF NOTICE; PROVIDING
FOR SEVERABILITY; PROVIDING FOR INCLUSION
IN THE CHARTER; AND PROVIDING FOR AN
EFFECTIVE DATE.

WHEREAS, Section 1(¢), Anticle VIII of the &onslituu'on of the State of Florida
provides that'by general law a county government may be established by chanar. and

WHEREAS, the voters of Palm Beach County sdopted the Chaiter of Paim Beach
County on November 6, 1984, effective January 1, 1985; tnLl

WHEREAS, the Charter of Palm Beach County |provides that the Board of County
Commissioners m;y propose a charter amendment by ordingnce subject to voter approval; Iand

WHEREAS, the Board of County Commissioners Jf Palm Beach County has determined

it is in the best interest of the citizenry of the County and will promote confidence in goverament

to place a charter amendment on the ballot which will require the Cousty 10 adopt by ordinance
an independently appointed County Commiﬁion on Ethics adsquately funded by the County
Commissipn and an independently selected Office of IniveJtor General adequately funded by the
County Commission and other governmental entities subject to the authority of the Inspector
General; and ' I




\

\
‘ * .
.

WHEREAS, passage of this Ordinance will allow the residents of Palm Beach County to

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY

vote on Lie proposed charter amendment a the geaera! election held on November 2, 2010.
COMMISSIONERS OF PALM BEACH COU'NTY. FLORIDA, that:

Subject to the approval of the electorate as required by the Constitution and Laws of |
Florida. the Charter of Palm Beach County shall be amended by adding a new uubpmmph ©)
to Sec. 1.3. Scope of County Ordinances; Conﬂlct with Mumcnpal Ordinances; by amending
Sec. 3.2, Preveation of Conflict of Interest; md by lddmg Anticle VIII, Ethics Regulation,
Sec. 8.1 County Code of Bthxcs. Sec. 8.2 Comnuwon on Ethics, Sec. 8.3 Inspector General, and
Sec. 84 Otdmmce Preparation, Adopuon and Amendment, as follows:

regardless of the time of passage of the municipal ordinances, except that the county ordinances
shall prevail over conflicting municipal ordinances:

Mu\ﬁicipnl ordinances shail prevail over county ordinances to the extent of any conflict,

ogommcs NO. ? 01 0 0 1944




Ses. 3.2, Prevention of conflict of igterest,
The Board of County Commissioners shall take whatever action is necessary on behaif of

its residents to ensure that the County government’s appointed officials, elected officials and

employeeubidebythecodeofethiclautommmhwmmmumw
by the Board of C C -

ARTICLE VIIl. ETHICS REGULATION

. Yo X e A1A

045
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. '
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én November 2, 2010, a general clection is to be held, and in accordance with the

requirements of the Constitution and Laws of Florida, the following question shall be placed on
‘ " the ballot by the Supervisor of Elections:

REQUIRING COUNTY CODE OF ETHICS, INDEPENDENT ETHICS
COMMISSION AND INDEPENDENT INSPECTOR GENERAL

Shall the Palm Beach County Charter be amended 10 require the Board of County
Commissioners to establish by ordinances applicable to Palm Beach County and
- all municipalities approving this amendment: a Code of Ethics, an independent
| . Commission on Ethics funded by the County Commission, and an independent
% Inspector General funded by the County Commission and all other governmental
| : entities subject to the authority of the Inspector General?
YES

——

NO

| " BART.3, FORM OF NOTICE
. ‘The form of notice of the election by which this Charter shall be submitted to a
referendum shall contain ihc complete text of Parts | and 2 of this Ordinance. \
! 4. IL,
lf'any section, paragraph, sentence, clause, pluué. or word of this Ordinance is for any
reason held by a Court of competent jurisdiction to be:unconstimﬁonal. inoperative or void, such

holding shall not affect the remainder of this Ordinance.

OisiNANCE NO. 2 01 O N 01 9

049
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PART 8, INCLUSION IN THE CHARTER

" In the eveit this proposed amendment is approved by referendum, Part | of this
Ordinance shall become and be made a part of the Home Rule Charter of Palm Beach County,
Florida. The Articles or Sections of this Charter Amendment Ordinance may be renumbered or
relettered to accomplish such, and the word “amendment” may be changed to “section,”
“article,” or any other appropriate word,

PART 6. EFFECTIVE PATE

This Ordinance shall become law on January 1, 201 1,

if approved by a majority of those
electon voting on the matter,

APPROVED and ADOPTED by the Board of County Commissioners of Palm Beach
County, Florida, on this the 20th dayof _July , 2010, '

SHARONR.BOCK /0% ¢\ PALM BEACH COUNTY, FLORIDA,
CLERK AND COMPTJOM Ey - BOARD OF COUNTY COMMISSIONERS

DY Y, &
w QU BB S ., e
~3

APPROVED AS TO FORM
AND LEGAL SUFFICIBNCY

- County Ammcy .
Filed with the Department of State on the _23rd_day of July ,20]0 .
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39
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ORDINANCE NO. 2011-_gpq

AN ORDINANCE OF THE BOARD OF COUNTY
COMMISSIONERS OF PALM BEACH COUNTY, FLORIDA,
REPEALING THE PALM BEACH COUNTY OFFICE OF
INSPECTOR GENERAL ORDINANCE, ORDINANCE 2009-
049, AS AMENDED, AND ADOPTING ANEW COUNTYWIDE
OFFICE OF INSPECTOR GENERAL, PALM BEACH
COUNTY, FLORIDA ORDINANCE; PROVIDING FORTITLE

- AND APPLICABILITY; CREATING AND ESTABLISHING
THE OFFICE OF INSPECTOR GENERAL, PALM BEACH
COUNTY, FLORIDA; PROVIDING FOR FUNCTIONS,
AUTHORITY, AND POWERS; PROVIDING FOR
OUTREACH; PROVIDING FOR MINIMUM
QUALIFICATIONS, SELECTION AND TERM OF OFFICE;
PROVIDING - FOR CONTRACT; PROVIDING FOR
PHYSICAL FACILITIES AND STAFF; PROVIDING FOR
PROCEDURE FOR FINALIZATION OF REPORTS AND
RECOMMENDATIONS; PROVIDING FOR REPORTING;
PROVIDING FOR FINANCIAL SUPPORT AND
BUDGETING; PROVIDING FOR FUNDING BASE;
PROVIDING FOR REMOVAL; PROVIDING FOR
ENFORCEMENT; PROVIDING ' FOR  PENALTY;
PROVIDING FOR SAVINGS CLAUSE; PROVIDING FOR
RETROACTIVITY; PROVIDING FOR REPEAL OF LAWS
IN CONFLICT; PROVIDING FOR SEVERABILITY;
PROVIDING FOR INCLUSION IN THE CODE OF LAWS
AND ORDINANCES; PROVIDING FOR CAPT JONS; AND
PROVIDING FOR AN EFFECTIVE DATE.

' AWHEREAS. based on a referendum on November 2, 2010, conceming proposed

amendments to the Palm Beach County Charter, s majority of voters in the County and in every

municipality in Palm Beach County elected to riqui:e the Board of County Commissioners to adopt -

an ordinance to establish a countywide office t;f inspector general to provide independent oversight

of publicly funded lnnl.actions. projects and other local government operations; and

WHEREAS, the Board of County Comimissioners is committed to the highest standards of '

integrity, honesty, efficiency and acéounlabilily; and

WHEREAS, misconduct involving abuse, corruption, fraud, and mismanagement by elected

and abpointed County and municipal officials and employees, agencies and instrumentalities,

contractors, and other parties doing business with the County and municipalities, undermines public.

confidence in local government and prevents these govemments from operating honestly, efficiently
and effectively; and

WHEREAS, it is critically important that County and municipal elected and appointed
officials and employees discharge their duties and responsibilities in a lawful and ethical manner and

be held accountable for their misconduct; and
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WHEREAS, the Board of County Commissioners hereby determines that the Ordinance set :

forth herein advances the purposes and intent of the Palm Beach County Charter amendments '

approved by the electorate on Navember 2, 2010; and

WHEREAS, the Board of County Commissioners of Palm Beach County, pursuant 1o its -

authority under Florida Constitution, Article VHI, Section 1(g), Section 125.01, Florida Statutes, the

Palm Beach County Charter, hereby adopts the Palm Beach County Office of Inspector General

Ordinance; and

WHEREAS, the Board of County Commissioners has conducted a duly noticed public

hearing to consider these amendments as required by law, _

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY :

COMMISSIONERS OF PALM BEACH COUNTY, FLORIDA, that:
ECTIO BEACH CO O P R GENE

The Palm Beach County Office of Inspector General Ordinance, Ordinance 2009-049, as

- amended, is hereby repealed, and the new countywide Office of Inspector General, Palm Beach

County, Florida Ordinance is hereby adopted as set forth in Exhibit 1, which is attached hereto and )

made a past hereof.

10N 2 U

Allinvestigations, audits, reviews, reports and all other activities performed by the Office of

Inspector General pursuant to its functions, authority and powers, initiated or completed pursuant to

Ordinance 2009-049, as amnended, shall remiain in full force and effect. The term of office of the :

Inspector General selected pursuant to Ordinance 2009-049 shall remain as originally established.

] (¢) 0. V.

Section 2-429(3) of the Office of Inspector General, Palm Beach County, Florida Ordinance '

is expressly declared retroactive to April 1, 2011,
ON O

H

Alllocal laws and ordinances in conflict with any provisions of this Ordinance are hereby -

repealed to the extent of such conflict.




~ SECTION 5. SEVERABILITY,

If any section, parsgraph, sentence, clause, phrase, or word of this Ordinance is for any -
reason held by a C;un of competent jurisdiction to be unconstitutiorial, inoperative, or void, such
holding shall not affect the remainder of this Ordinance.

SECTION 6, IN DE Q (0]

The provisious_ ofthis Ordinance shall become and be made a partofthe Palm Beach County ;
Code. The sections of this Ordinance may be renumbered or relettered to accomplish such, and the
word “ordinance” may be changed to “section,” “article,” or other nﬁpmpria!e word.
SECTION 7, CAPTIONS,

The captions, section headings, and section designations used in this Ordinance are for i

convenience only and shall have no effect on the interpretation of the provisions of this Ordinance. ;

The provisions of this Ordinance shall become effective June 1, 2011,

. APPROVED AND ADOPTED by the Board of County Commissioners of Palm Beach -

County, Florida, on this the 17thday of _ May , 2011,
|
SHARON R, BOCK ' PALM BEACH COUNTY, FLORIDA, BY ITS
ROKEER BOARD OF COUNTY COMMISSIONERS

By:

Kgren Y. Marcus, Chair

APPROVED AS TO FORM
AND LEGAL SUFFICIENCY

By;
County A ey

EFFECTIVE DATE: Filed with the Department of State on the 25th day of
May ,2011
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ARTICLE XII. INSPECTOR GENERAL
Sec.2-421. Title and Applicability.

(1) This article shall be titled the “Office of Inspector General, Palm Beach County,
Florida Ordinance.”

(2) The Office of Inspector General, Palm Beach County, Florida Ordinance shall apply
to the following:

a. The board of county commissioners (hereimﬁé *“the board”) and all county
departments; :

b. The thirty eight (38) municipalities that approved the charter amendment in the
countywide referendum held November 2, 2010;

¢. Any other public entity that elects to be bound by this article by entering into a
memorandum of understanding or other agreement in accordance with section 2-423(9);
and

d. Any municipality formed after January 1, 2011, except to the extent that an ordinance
adopted by that municipality at any time conflicts with this ordinance.

Sec. 2-422. Office created and established,

There is hereby established the office of inspector general which is created in order to
promote economy, efficiency, and effectiveness in the administration of and, as its priority, to
prevent and detect fraud and abuse in programs and operations administered or financed by the
county or municipal agencies. The inspector general shall initiate, conduct, supervise and
coordinate investigations designed to detect, deter, prevent and eradicate fraud, waste,
mismanagement, misconduct, and other abuses by elected and appointed county and municipal
officials and employees, county and municipal agencies and instrumentalities, contractors, their
subcontractors and lower tier subcontractors, and other parties doing business with the county or
a municipality and/or receiving county or municipal funds. The inspector general shall head the
office of inspector general. The organization and administration of the office of inspector general
shail be independent to assure that no interference or influence external to the office of inspector

general adversely affects the independence and objectivity of the inspector general,

Sec. 2-423. Functions, authority and powers,
(1) The inspector general shall have the authority to: (a) make investigations of county or
municipal matters and publish the results of such investigations; (b) review and audit past,
present and proposed county or municipal programs, accounts, records, contracts, change orders
and transactions; and (c) prepare reports and recommendations to the board, or the subject
municipality, or participating entities subject to section 2-421 (2) based on such audits or
investigations. All elected and appointed county and municipal officials and employees, county




and municipal agencies and instrumentalities, contractors, their subcontractors and lower tier
subcontractors, and other parties doing business with the county or a municipality and/or
recoiving county or municipal funds shall fully cooperate with the inspector general in the
exercise of the inspector general's functions, authority and powers. Such cooperation shall
include, but not be limited to providing statements, documents, records and other information,
during the course of an investigation, audit or review. The inspector general may obtain sworn
statements, in accordance with Florida Statutes, of all persons identified in this subsection as
well as other witnesses relevant to an investigation, audit or review. Such audits shall be
conducted in accordance with the current International Standards for the Professional Practice of
Intemal Auditing as published by the Institute of Internal Auditors, Inc., or where appropriate, in
accordance with genetally accepled governmental auditing standards. Such {nvestigations will
comply with the General Principles and Standards for Offices of lnspector General as published
and revised by the Association of Inspectors General. The office of inspector general shall
develop and sdhere to written policies in accordance with the accreditation standards set forth by
the Commission on Florida Law Enforcement Accreditation, Inc.

(2) The inspector general shall bave the power 1o conduct audits of| require production of

* documents from, and receive full and unrestricted access to the records of the board, each

municipality, county administrator, city sdministrator, city manager or other municipal
executive, all clected and appointed county and municipal officials and employees, county and
municipal departments, divisions, agencies and instrumentalities, contractors, their
subcontractors and lower tier subcontractors, and other persons and entitics ‘doing business with
the county or a municipality and/or receiving county or muaicipal funds regarding any such
contracts o transactions with the county or & municipality. Except as otherwise limited in this
subsection (2), the inspector general's jurisdiction includes but shall not be limited to ail projects,

programs, contracts or transactions that are funded in whole or in part by the county or any -

municipality. The inspector general may contract with outside entities deemed necessary o
perform the functions of that office. Any such contract is subject to final approval by the board,
but such approval shall not be unreasonably withheld. The inspector gencral may conduct
investigations and audits, issue reports, and make recommendations regarding collective
bargaining agreements. The inspector general shall conduct investigations and audits in
accordance with applicable laws, rules, regulations, policies and past practices. The inspector
general shall not interfere with collective bargaining negatiations.

(3) As provided in subsection (1), the inspector general can; require all county and municipal
officials and employees, contractors, their subcontractors and lower tier subcontractors, and other
persons and entities doing business with the county or a municipality and/or receiving county or
municipal funds to provide statements; administer oaths; and, fequire the production of
documents, records and other information. In the case of & refusal by an official, employee or
other person to obey a request by the inspector genera! for documents or for an interview, the
inspector general shall have the power to subpoens witnesses, administer oaths, and require the
production of documents. Seventy-two (72) hours prior 10 serving & subpoens, the inspector
general shall provide written notice to the stats attomey and the U.S. Attomney for the Southern
District of Florida. The inspector general shall not interfere with any ongoing criminal
investigation or prosecution of the state attomey or the U.S, Attorney for the Southem District of
Florida. Whea the state attomey or the U.S. Attomey for the Southem District of Florida has
explicitly notified the inspector general in writing that the inspector general's investigation is
interfering with an ongoing criminal investigation or prosecution, the inspector general shail
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suspend service of subpoens, examination of wilnesses, or other investigative activities as set
forth in the notice. In the case of a refusal to obey a subpoena served to any person, the inspector
general may make application to any circuit court of this state which shall have jurisdiction to
order the witness to appear before the inspector general and to produce evidence if so ordered, or
to give testimony relevant to the matter in question.

(4) Where the inspector general suspects a possible violation of any state, federal, or local law,
he or she shall notify the appropriate law enforcement agencies. The county administrator and
each municipal manager, or administrator, or mayor where the mayor serves as chief executive
officer, shall promptly notify the inspector general of possible mismanagement of a contract
(misuse or loss exceeding $5,000 in public funds), fraud, theR, bribery, or other violation of law
which appears to fall within the jurisdiction of the inspector general, and may notify the
inspector general of any other conduct which may fall within the inspector general's jurisdiction.
The county administrator and each municipsl manager, or administrator, or mayor where the
mayor scrves as chief executive officer, shall coordinate with the inspector general to develop
reporting procedures for notification to the inspector general.

(5)The inspector general shall have the power without limitation to audit, investigate, monitor,
inspect and review the operations, activities, performance, and procurement pracesses including,
but not limited to, bid specifications, bid submittals, activities of the contractor, their
subcontractors and lower lier subcontractors, its officers, agents and employees, lobbyists,
counly and municipal staff and officials, in order to ensure compliance with comtmet
specifications and detect corruption and fraud.

(6)The inspector general shail have the power to receive, review and investigate any complaints

‘regarding any municipal or county-funded projects, programs, contracts or transactions. The

inspector general shall establish a "hotline” to reccive complaints, from either anonymous or
identified persons. )

(7)The inspector gencral may exercise any of the powers contained in this article upon his or her
own initistive.

(8)The inspector general shall be notified in writing prior to any duly noticed public meeting of 8
procurement selection commitiee where any matter relating to the procurement of goods or
services by the county or any municipality is to be discussed. The notice required by this
subsection shall be given to the inspector genersl as soon as possible after a meeting has been
scheduled. The inspector general may, at his or ber discretion, attend all duly noticed county or
municipal mectings relating to the procurement of goods or services as provided herein, and may
pose questions and raise concerns consistent with the functions, authority and powers of the
inspector general. The failure by the county or municipality to give written notice required by
this section does not constitute grounds for a protest regarding such procurement and shall not be
the cause for the stay of any procurement, and shall not be the basis to overtum the award of a
contract, : ’
(9) It is anticipated that special districts and other public officials and entities will recognize and
desire to bedefit from the services of the couaty office of inspector general. The inspector
general may negotiate agreements or memorands of understanding with other public entitics
which would suthorize the inspector general to provide independent oversight of any or all of the
public entity's transactions, projects and operations, and (o exercise any and all authority,
functions and powers set forth in this aticle for the benefit of such public ‘entity. The
memorandum of understanding or agreement shall include a provision for fees to be paid to the
inspector general from the public entity in exchange for such benefits. Such fees shall be based
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on a rate established by the inspector general to cover the cost of such benefits and shall include,
but not be limited to, one quarter of one percent of the contracts as described in section 2-429(2)
(bereafter the “funding base™) subject to inspector geners] review under the agreement. The
funding base shall be subject to sdjustment as set forth in section 2-429.1. Any such agreement
or memorandum of understanding is subject to final approval of the board, but such approval
shall not be unreasonably withheld. For the purposes of the removal procedure set forth in
section 2-430, a "funding entity” shall mean a public entity that has entered into an agreement or
memorandum of understanding to receive services of the inspector general, and has provided
funding in exchange for such services equal to at least twenty-five (25) percent of the total
annual budget of the inspector general for the county's fiscal year immediately preceding the
fiscal year in which the removal procedure takes place.

(10) The inspector general's records related to active audits, investigations and reviews are
confidential and exempt from disclosure, as provided by §112.3188(2) and Chapter 119, Florida
Statutes.

(11)The inspector general is considered "an appropriate local official® of the county and of any
municipality for purposes of whistleblower protection provided by §112.3188(1), Florida
Statutes,

(12)The inspector general may recommend remedial actions and may provide prevention and
training services (o county and municipal officials, employees, and any other persons covered by
this asticle. The inspector general may follow up to determine whether recommended remedial
actions have been taken, ' ) .

(13)The inspector general shall establish policies and procedures and monitor the costs of
investigations undertaken. The inspector general shall cooperate with other governmental
agencies to recover such costs from other entities involved in willful misconduct in regard to
county or municipal funds. .

(14)Nothing herein shall abridge employees' constitutional right to coliective bargaining.

See. 2-423.1. Outreach.

The inspector general will coordinate with the county administrator and municipal
manager or sdministrator to develop public awareness strategies to inform government officials
and employees, as well as the gencral public, of the authority and responsibilities of the office of
the inspector general. Such strategics shall includs but not be limited to inclusion in the
govemment's web page with a link to the office of inspector genersl website, publication of
notices in the government’s newsletters, and posting information about the office of inspector
general in govenment employee break rooms and other common mecting areas. The inspector
general shall provide on its website examples that illustrate fraud, waste, mismanagement,
misconduct and abuse, :

Sec. 2-424. Minlmum qualifications, selection and term of office.

(1) Minimum qualifications. The inspector general shall be a person who:

:i. Has at least ton (10) years of experience in any one (1) or a combination of the following
elds: .

1. As a fedenal, state or ocal law enforcement officer/official;

2. As afederal or state court judge; .

3. As a federsl, state or local government attorney with expertise in investigating fraud,

mismanagement and corruption;
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4. As an inspector general, certified public accountant, or intemal auditor;

5. As a person with progressive supervisory and managerial experience in an investigative
public agency similar to an inspector general's office;

b, Has managed and completed complex investigations involving allegations of fraud, theft,
deception or conspiracy; .
c. Has demonstrated the ability to work with local, state and federal law enforcement agencies
and the judiciary; :

d, Hasa four-year degree from an accredited institution of higher leaming;

¢. Has not been employed by the county, any municipality or any other govemmental entity
subject to the authority of the inspector general office during the two-year period immediately
prior to selection, unless such employment has been with the Office of Inspector General, Palm
Beach County, Florida,

f. Highly qualified candidates will also have audit-related skills and/or hold one (1) or more of
the following professionsl certifications at the time of selection: certified inspector general
(CIG), certified inspector genera! investigator (CIGI), centified inspector general auditor (CIGA),
certified public accountant (CPA), certified internal auditor (CIA), or centified fraud examiner
(CFBE).

(2) Selection. No official or employee of any govemmental entity subject 10 the authority of the
office of inspector general shall panticipate on the inspector general committee. Responsibility
for selecting the inspector general shall be vested solely with the inspector general committee,
The inspector general committee shall be comprised of the commission on ethics as established
in section 2-254 et seq. of this Code, the state attomey for the Fifteenth Judicial Circuit or his or
her designee, and the public defender for the Fifteenth Judicial Circuit or his or her designee. The
chairperson of the inspector general committee shall be chairperson of the commission on ethics.
After thoroughly reviewing qualifications, background information, and personal and
professional referrals, the inspector general committee shall notify the county attorney of its
selection. The county attomey shalt promptly notify the board that a selection has been made.
(3) Staffing of inspector general committee. The county human resources department shall
provide staff to the inspector general committee and as necessary will advertise the acceptance of
resumes for the position of inspector general. All resumes received by the human resources
department will be forwarded to the inspector gencral committes for consideration. The human
resources department shall contract with an appropriate entity to ensure that background checks
are conducted on the candidates sclected for interview by the inspector generat committee. The
results of the background checks shall be provided 1o the inspector general committee prior to
the interview of candidates. Following the initial selection of the inspector general, the inspector
general committee, for future selection processes as described in subsection (2) above, may
continue to employ the services of the human resources department or may utilize its own staff to
solicit candidates for inspector general. All advertisements for the accepiance of resumes for
inspector general shall include a salary range commensurate with public officials of like
experience and oxpertise. .

(4) Term. The inspector general shall serve for a term of four (4) years. At least six (6) months
prior to the end of cach contract term, the inspector general committee will determine whether or
not to renew the contract for an additional term of four (4) years, and shall promptiy notify the
inspector general of its decision. In the event the inspector general committes elects not to renew
the contract, the inspector genersl committee shall promptly convene as necessary to solicit
candidates for and to select a new inspector general in the same manner as described in
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subsection (2) sbove. The incumbent inspector general may submit his or her name as a
candidate to be considered for selection. The incumbent inspector general shail serve until a
successor is selected and assumes office. .

(5) Vacancy. In case of a vacency in the position of inspector general, the inspector general
committee may appoint & member of the inspector genenal's office as interim inspector general
within ten (10) days of the vacancy occurring, until such time as a successor inspector general is
selected and assumes office. A successor inspector general shall be selected in the same manner
as described in subsection (2) above, except for the following specific time constrsints: (a)
solicitation for qualified candidates for selection should be published within twenty (20) days,
but no later than forty (40) days of the date the vacancy occurs; and (b) the inspector gencral
committee must in good faith endeavor to coavene and sclect an inspector general within ninety
(50) days of the date the vacancy occurs. .

See. 2-428. Countract.

A designee from the commission on ethics, with the assistance of the county's human
resources department and the county attomey's office, shall negotiate s contract of employment
with the inspector general substantially consistent with the terms included in contracts of other
contractual employees of the county. For the purposes of contract negotiations, such designation
by the commission on cthics shall not be deemed a delegation of the commission on ethics’
decision making authority. The inspector general shall be paid at a rate commensurate with
public officials of like experience and expertise. Befors any contract shall become effective, the
contract must be approved by s majority of the board present at a regularly scheduled board
meeting. The contract will cover the entire four-year term subject o the removal provisions in
section 2-430. The contract will include a provision requiring the inspector general committee to
provide natice of its decision 1o renew or not to renew the contract at least six {6) months prior to
the termination of the contract. The contract shall provide that the inspector general may not
represent & political party or be on any executive committee thereof, or seek public office during
his or her term of service, and shall not seek public office or cmployment with any public entity
subject to the jurisdiction of the inspector general for four (4) years thereafter. That limitation
does not include seeking selection as inspector general for a subsequeat term. The contract shall
further provide that the inspector general may not be a lobbyist, as defined in section 2-352 of
this Code, for two (2) years after term of service.

Sec. 2-426. Physical facilities and staff,

(1) The county shall provide the office of inspector general with appropriately located office
space and sufficient physical facilities together with necessary office equipment and fumishings
to enable the inspector general to perform his or her functions.

(2) The inspector general shall have the power to appoint, employ, and remove such assistants,
employces and personnel, and establish personnel procedures as deemed necessary for the
efficient and effective administration of the activities of the office of inspector general,

Sec. 2-427. Procedure for fiualization of reports and recommendations which make
fiadings as to the person or entity belng reviewed or inspected.

The inspector general shall publish and deliver finalized reports and recommendations to
tho board or the appropriste municipality, and to the county commission on ethics.
Notwithstanding any other provision of this article, whenever the inspector general determines
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that it is appropriate to publish and deliver a report or recommendation which contains findings
as to the person or entity being reported on or who is the subject of the recommendation, the
inspector general shall provide the affected person or entity a copy of the findings. Such person
or entity, who is the subject of a finding or recommendation resulting from an investigation or
review, shall have ten (10) calendar days to submit a written explanation or rebuttal of the
findings before the report or recommendation is finalized. In the case of an audit, such person or
entity shall have twenty (20) calendar days to submit s written explanation or rebutta] of the
audit findings or before the report or recomnendation is finalized. The inspecior general shall
grant rezsonsble extensions of time for providing a written explanation or rebuttal upon written
request. Such timely submitted written explanation or rebuttal shall be attached to the finalized
report or recommendation, The requirements of this subsection shail not apply in matters subject
to the State of Florida’s Whistle-blower’s Act, or when the inspector general, in conjunction with
the state attomey or U.S, Attomey, detemines that supplying the affected person or entity with
such report will jeopardize a pending criminal investigation,

See. 2-428. Reporting, .

(1) Not later than December 31 of each year, the Inspector General shall prepare and publish a
written annual report summarizing the activities of the office during the immediately preceding
fiscal year ended September 30. The report shall be fumished to the inspector gencral
committee, the county administrator and the Palm Beach County League of Citics, Inc., and
posted on the inspector general’s website. The report shall include, but need nat be limited to: a
description of significant abuses and deficiencies relating to the administration of programs and
operations disclosed by investigations, audits, revicws, or other activities during the reporting
period; a description of the recommendations for corrective action made by the inspector general
during the reporting period with respect to significant problems, abuses, or deficiencies
identified; identification of each significant recommendation described in previous annual
teparts on which corrective action has not been completed; and a summary of each audit and
investigation completed during the reporting period. '

(2) The inspector general committes will meet with the inspector general every six months to
review the previous six month's activities and the inspector general's plans and objectives for the
upcoming six months,

Sec. 2-429. Finaacia$ support and budgeting,

(1) Pursuant to their annual budgeting processes, the county and each municipality shall
provide sufficient financial support for the inspector general's office to fulfill its duties as set
forth in this article. The county and municipalitics shall fund the inspector genceral's office
proportionately, ‘based on the actual expenses of each govemmental entity as recorded in the
most recent audited year and reported in the Florida Depantment of Financial Services Local
Government Electronic Reporting system (LOGER), pursuant to section 218.32, Florida Statutes,
as may be amended.

(2) The county and each municipality's proportionate share shall be based on each
entity’s actual expenses as defined in the then current Uniform Accounting System Manual,

- published by the State of Florida, Department of Financial Services, Bureau of Local

Government, and shall include the following Object Categories: 30 - Operating
Expenditures/Expenses; 60 - Capital Outlay; and 80 — Grants and Aids. Notwithstanding the
above, however, law enforcement, pension funds, clectric utility services, fire control, and
intergovernmental transfer costs shall not be included in the proportionate share calculation.
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Nothing contained herein shall in any way limit the powers of the inspector general provided for
in this Ordinance to perform audits, inspections, reviews and investigations on all county and
municipal contracts, .
. (3) The inspector general shall establish and maintain a fiscal year which coincides with
that of the county. Beginning May 1, 2011, and every May | thereafier, the inspector general
shall deliver to the board a budget request including & reasonable estimate of openating and
capital expenditures and shall also include, but not be limited to, anticipated revenues from
sources other than the county and municipalities, and funds estimated to be received but not
expended in the current fiscal year. No later than April | of every year, the inspector general
shall deliver a preliminary budget request to the Palm Beach County League of Cities, Inc., and
be available to discuss the budget request with the League of Cities membership prior to May |
of every year. The board shall meet with a delegation selected by the Palm Beach County League
of Cities, Inc., to discuss the budget request for each fiscal year. The county shall endeavor to
place the matter on a board agenda prior to June 15 of each year, but in no event later than June
30. The parties attending this meeting shall scknowledge the provisions of section 2-429.1(1).
(4) No later than the fifth business day in July of each year, the Office of the Clerk and
Comptroller shall prepare an allocation schedule based on the most current LOGER system data.

" The proportionate share to be paid by the county and each municipality shall be reduced

proportionately by the anticipated revenues from sources other than the county snd
municipalities and the amount of funds cstimated 1o be received but not expended by the
inspector general in the current fiscal year.

(5) In the cveat the county or a municipality does not submit the most recent fiscal year
data in the LOGER system, the proportionate share for that municipality shall be based upon its
lest LOGER system submittal, subject to an escalator for each year the submittal was not made.
The escalator shall be basad on the Consumer Price Tndex for All Urban Consumers, U.S. City
Average, as set forth in section 193.155, Florida Statutes, as may be amended.

(6) The budget of the inspector general shall be subject to final approval of the board.
No later than September 30 of each year, the board shall set the inspector general budget for the
coming fiscal year and adjust the proportionate share of the county and ¢ach municipality
accordingly as described in this section.

(7) The Office of the Clerk and Comptroller shall invoice the county snd cach
municipality one-fourth of the proportionale share as adjusted oa October 10, January 10, April
10 and July 10 of each year. Payment shall be submitted to the board and due no later than thirty
(30) days from the date-of the invoice. Upon receipt, all funds shall be placed in the Office of
Inspector Genersl, Palm Beach County, Florida Special Revenue Fund. In the event payment is
not timely received, the county or any municipality in compliance with this section may pursue
any available legal remedy.

(8) The county and each municipality’s proportionate share for the period of June 1, 2011
through September 30, 2011 shall be as set forth in Exhibit A which is attached hereto and
incorporated herein by reference. The Office of the Clerk and Comptroller shall invoice the
County, upon adoption of this ordinance, $946,764. This amount is based on.the estimated
expenses through June 1, 2011 of $483,333, plus the County's proportionate share as reflected

~ on Exhibit A. The Office of the Clerk aud Comptrotler shall invoice each municipality for their

proportionate share as set forth in subsection (7) beginning with the first invoice on October 10,
2011, : ‘

T




Sec. 2-429.1 Funding Base

(1) The funding base is a minimum leve! of funding, determined as a percentage of
contract activity of the governmental eatities subject to the authority of the inspoector general.
The purpose of establishing the funding base is to ensure the office is adequately funded. The
funding base is currenily set at an amount equal to one quarter of one percent (0.25%) of the
contracts as described in scction 2-429(2). Within ten (10) days following establishment of the
allocation schedule as described in 2-429(4), the county will determine whether the calculated
funding requirement mects the one quarter of one percent (0.25%) funding base. In the event the
calculated funding requuroment is less than one quarter of one percent (0.25%), but the inspector
general’s proposed budget is fully funded by the allocation schedule and revenues from sources
other than the county and municipalitics, .the inspector general shall request 8 reduction of lhe
funding base accordingly for that budget year. Nothing herein shall be construed to:

(a)  Limit the calculated funding base to one quarter of one percent (0.25%), as may
be required to adequately fund the Office of the Inspector General;

() Limit tho inspector general’s suthority to request a budget that results in a
calculated funding base that is less than one quarter of one percent (0.25%) at any time; or

()  Prohibit the inspector general from transmifting to the county supplemental
budget requests.

No sdjustment to the calculated funding base shall occur if such adjustment results in the
Office of the Inspector General not being adequately funded.

+ (2) On an annual basis the board of county commissioners may adjust the funding base
percenuge upon a showing of need which shall be based upon, but need not be limited to, the
following criteria:

(a) additional expenses in s particuler year necessitated by an extraordinarily large
investigation or audit;

(b) the amount of increases or decreases in budget requests by thc inspector general in
prior years; |

(c) the amount and frequency of supplemental budget requests made by the inspectar
general in prior years; )

(d) the amount and frequency of surpluses and/or shortfalls in the inspector general's
budget in prior years;

(e) the ability of the county and each municipality to bear an increase of the funding base

percentage in a particular year.
The demonstration of need shall be subject to review and recommendation by the review
committee a3 established in the Charter of Palm Beach County, section 8.3. The review
committee's recommendation shall only be overruled by a supermajority vote of the board of
county commissioners. In ao event shall the funding base be reduced below one quarter of one
percent unleu such reduction is made by the inspector general,

Sec. 2-430. Removal.

The inspector general may be removed only for cause based upon specified charges of the
following: neglect of duty, abuse of power or authority, discrimination, or ethical misconduct.
The removal process shall be initiated at a duly noticed public hearing of cither the board, the
inspector general committée, or a funding eatity as described in section 2-423(9). An affirmative
vote of five (5) members of the board, an affinmative vote of five (5) members of the inspector
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geaeral-committee, or an affirmative supermajority vote of a funding entity shall be required to
present the inspector general with the charges and to proceed to final public hearings. The board,
inspector general committee, or the initiating funding entity, as appropriste, shall transmit a copy
of the charges to the inspector general at least sixty (60) days prior to all final public hearings
which shall be convened by the board, all funding entities, and the inspector general committee.
The inspector general shall have an opportunity to be heard in person and by couasel at the final

* public hearings prior to the votes being taken on his or her removal. The inspector general may

only be removed upon the affirmative vote of five (5) members of the board, five (5) members of
the inspector general committee, and a supermajority of all funding entities. A record of the

. proceedings, together with the charges and findings thereon, shall be filed with the clerk to the
* board. The inspector general shall be removed without a public bearing in the event the inspector

general is convicted of or enters a guilty plea or nolo contendere plea to a swte or federal
felony. Based upon specified charges of neglect of duty, abuse of power or authority,
discrimination, or ethical misconduct, one or more municipalities may file & petition for removal
with the general counsel for the Office of Inspector General. A petition for removal must be
duly authorized as a resolution outlining the specific charges and passed by a majority plus ane
of the governing-body. The petition for removal shall be transmitted to the inspector general
committee with a copy to the general counsel of the inspector general, The inspector general
committee shall decide whether to initiate the removal process or dismiss based on the petition.
The inspector general committee may investigate the allegations contained in the petition before
deciding whether to initiats the remaval process. If the inspector general committee initiates the
removal process, the municipality or municipalities making the petition for removal shall have
the opportunity to be heard at the final public hearings prior to the votes being taken.

Sec. 2-431. Enforcement. .
Thia Ordinance is enforceable by all means provided by law, including secking injunctive
relief in the Fifteenth Judicial Circuit Court in and for Palm Beach County,

Sec. 2-432. Penalty.

Any person who:

{1) retaliates against, punishes, threatens, harasses, or penalizes, or attempts lo retaliate
against, punish, threaten, harass, or penalize any person for assisting, communicating or
cooperating with the Inspector Genersl, or

(2) who knowingly interferes, cbstructs, impedes or attempts to interfere, obstruct or
impede in any investigation conducted by the Inspector General
shall be guilty of a violation of this Ordinance and punished, pursuant to section 125.69, Florida
Statutes, in the same manner as & second degree misdemeanor. Any potential violation of this
section shall be referred to the State Attomey for possible investigation and progecution,
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ATTACHMENT 2

ARTICLE XII. INSPECTOR GENERAL

Sec.-2-421.- Tider and Applicability,

(1) This article shall be titled the Meb-counly-“omce of Inspector Geaeral,
Balm Beach County, Florida Ordinance:®, .

Sec. 2-422. Office created and established.
There is hueby esuhluhed the mﬂy—oﬂ‘ ice of i nupector genenl which is cxeawd in
order to p :

m;m: fnud. w-ste. inefficlencios—and-mismansgement, misconduct, and other sbuscs by
elected and appointed county gm_mmm;ml_ofﬂcim and employees, county and_municipal
agencies and instrumentalities, contractors,

and other parties doing business with the county of » municipality and/or receiving county_or
municipal funds, The inspector general shall head the office of inspector general. The
organization and administration of the office of inspector general shall be independent to assure
that no interference or influence external to the office of inspector general adversely affects the
independence and objectivity of the inspector general.

{CrirNor2008-048-5-3(A)r-13-15-00)

Sec. 2423, Functions, authority and powers.




(1) The inspector general shall have the authority to: (a) make mvesngauonl of county or

municipal matters and publish the results of such investigations; (b) review and audit past,

preseat and pmposed county o municipal programs, accounts, records, contracts, change orders

and tnnsacuom. and (c) prepare tepom lnd recommendmom to the board, or the subiect

based on such gudils or

invemgmonl All elected and sppointed county end_munmj_ofﬁcnls and employees. county
a0d municipal agencies and instrumentalities, contractors nt

and other parties doing business with the county gr_l_mmmnh_y_md/or

recenvmg connty mmqunds shlll fully coopeme with the mspector genenl_m__lm

{(2) The inspector genenl shail have the power to conduct audits of, require repasteproduction
of documents from, and receive full and unmmcl.ed acceu to the records of the board, m
municipality, county administrator, i
executive, all elected and sppointed county mdmnmml_omcmll and employees, county and
mummml_depmmenu. dlvmons. agencies and instrumentalities, contractors,__ their
and other persqns and entities doing business with
the county _Ln_mmmp_unx_mdlot receiving county mm[_mna regudmg any such
contracts or transactions with the county~The t! it
Mmmm inspector general's jurisdiction mcludet but shall not be limited to all
projects, programs, contracts or transactions that are funded in whole or in part by the county: of
any municipality, The inspector genersl may contract with outside entities deemed necessary to

perform the mncuom of that omcc MMWWW

ci | c1500 to obey a requen by the m.spector geneul for documenu or ('or
an interview, the inspector general shall have the power to tubpoena witnesses, administer oaths,

2
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.| contractor, thejr

and requite the production of recerde-dpcuments, Seventy-two (72) hours prior to serving a
subpoena, the inspector general shall provide written notice to the state attorney and the U.S,
Anomey for the Southern District of Florida. The inspector general shall not interfere with any
ongoing criminal investigation or prosecution of the state attomey or the U.S. Attomey for the
Southem District of Florida. When the siate attorney or the U.S. Attomney for the Southem
District. of Florida has explicitly notified the inspector general ia writing that the inspector
gencral's investigation is interfering with an ongoing criminal investigation or prosecution, the
inspector geaeral shall suspend service of subpoena, examination of witnesses, or other
investigative activitics as set forth in the notice. In the case of a refusal to obey & subpoena
served to any person, the inspector general may make application to any circuit court of this state
which shall have jurisdiction to order the witness to appear béfore the inspector generul and to
produce evidence if 50 ordered, or to give testimony touching-enrelcvant (o the matter in
question,

(4)—Fhe-cocio-s

{6)—_Where the inspector general suspects & possible violation of any state, federal, or local law,

oF—Riler—regulation—or—-policyr—he or she shall nolify the appropriate civil—crminal—or
administrativelaw enforcement agencies. i i
i i r‘l;hg_county

administrator and Mﬂﬁmmmmmmw

14 kUL

e i
(8)—5)The inspector general shall have the power without limitation to audit, investigate,
monitor, inspect and review the operations, activities, performance, and procurement processes
including, but not limited to, sstablichment-ol-bid specifications, bid submittals, activities of the
i its officers, agents and employees,
3




lobbyists, county and municipal staff; and officials, in order to ensure compliance with contract

" specifications and detect corruption and fraud.

(H—61The inspector general shall have the power to receive, review and investigate any
complaints regarding any municipal or county-funded projects, programs, contracts or
transactions. The inspector general shall establish a "hotline” 10 receive complaints, from cither
anonymous or identified persons.

(8}—1)The inspector general may exercise any of the powers contained «in this article upon his or
her own initiative, :

(8)—8)The inspector general shall be notified in writing prior to any duly poticed public meeting
of a_procuremont selection committee where any matter relating to the procurement of goods or
services by the county or_sny municipality js to be discusscd. The notice required by this
subsection shall be given 10 the inspector general as soon as possible after a meeting has been
scheduled, : . The
inspector general may, at his or her discretion, attend all duly noticed county_or municipal
meetings relating to the procurement of goods or services as provided herein, and may pose
questions and raise concerns consistent with the functions, authority and powers of the inspector

entities will recognize and desire to benefit from the services of the county office of inspector
geoeral. The inspector general may negotiate agreements or memoranda of understanding with
other public entities which would authorize the inspector general to provide independent
gversight of any or all o he public cntity’s transa ions. projects and 3
any and all authority, functions and powers set forth in this asticle for the benefit of such public
entity. The memorandum of understanding or sgreement shall include a provision for fees to be
paid 1o the inspector general from the public entity in exchange for such beaefits. Such feofcrs
shall be based on a rate established by the inspector general 19 cover the cost of such bencfits and
shall include, but not be limited to0, the-minimum-one quaner of one percent of the contracts ug
described in scction 2-429(2) (hereafler the “funding pereentege-base™ subicct 1o inspecior
B . + aggeemen a (Ras B8 Y Jud D g 2
in_section 2-429.], Any such agreement or memorandum of understanding is subject to final -
approval of the board, but such approval shall not be unseasonably withheld. For the purposes of
the removal procedure set forth in section 2430, a "funding entity” shall mean & public entity
that has entered into an sgreement or memorandum of understanding to receive services of the
inspector gencral, and has provided funding in exchange for such services equal to at least
twenty-five (25) percent of the total annual budget of the inspector general for the county’s fiscal
year immediately preceding the iscal year in which the removal.procedure takes place.
(33—10) The inspector genernl's records related 1o active sudits, investigations and revicws are
confidential and exempt from disclosure, as provided by §112,3188(2) and Chapter 119, Florida
§-342-3188(3)-, '

Statutes
(32)—111The inspector ;enenl is considered "an appropriate local official® of the county and of
icipality for purposes of whistleblower protection provided by §112.3188(1) Florida

Statutes .
(33)~12)The inspector "general may recommend remedial actions and may provide prevention
and ining services to county and_municipal officials, employees, and any other persons

4
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Sec, 2-423. 1. Outreach,

covered by this anticle. The inspector general may follow up to determine whether recommended
remedial actions have been taken.

(34)—13)The inspector general shall establish policies and procedures and monitor the costs of
investigations undertaken. The inspector general shall cooperate with other governmental

- agencies 10 recover such costs from other entities involved in willful misconduct in regard to

county or municipal funds.
(46)—14)Nothing herein shall abridge employees’ constitutional right to collective bargaining.
(Ordr-Nor2000-040,-§-2(8)-12-15-08)

1,

Sec. 2-424. Minimum quslifications, selection and term of office.

(1) Minimum qualifications. The inspector general shalt be a person who: )
a. Has at least ten (10) years of experience in any one (1) or s combination of the following
fields: . :

1. As a federal, state or local law enforcement officer/official;

2. Asafederal or state court judge; '

3. As'a federal, state .or local government sitomey with expertise in investigating fraud, .
mismanagement and corruption; :

4, As an inspector general, certified public accountant, or internal auditor;

5. As a person with progressive supervisory and managerial experience in an investigative
public agency similar to an inspector general's office; '

b. Has managed and completed complex investigations involving allegations of fraud, theft,
deception or conspiracy; .

c. Has demonstrated the ability to work with local, state and federal law enforcement agencies
and the judiciary;

d. Has a four-year degree from an accredited institution of higher leaming;

¢. Has not been employed by the county, any municipality or any other governmental entity
subject to the authority of the inspector general office during the two-year period immediately
prior 10 selections, unless such employmens has been with the Office of Inspector General, Pal -

f. Highly qualified candidates will also have audit-related skills and/or hold ane (1) or more of
the following professional certifications at the time of selection: cenified inspector general -
(CIG), certified inspector general investigator (CIGI), centified inspector general auditor (CIGA),
certified public accountant (CPA), certified internal auditor (CIA), or certified fraud examiner
(CFE). . o




(2) Selection. No official or employee of any governmental entity subject to the authority of the
office of inspector general shall participate in-the-salection-afoy the inspector general_commitiee.
Respoasibility for selecting the inspector geneml shall be vested solely with the inspector general
ubdommnﬁtlee-(-'%om«uam‘ The celectioninspector gencral commitiee shall be
comprised of the commission on ethics as established in section 2-254 et seq. of this Code, the
State attorney for the Fifteenth Judicial Circuit or his or her designee, and the public defender for
the Fifteenth Judicial Circuit or his or her designee, The chairperson of the i :

gsnsral commitiee shall be chairperson of the commission on cthics. After thoroughly reviewing

| qualifications, background information, and personal and professional refervals, the

Selectieninspector general committee shall notify the county attomey of its sclection. The county
altorney shall promptly notify the board that a sclection has been made. Fhe-ceunty-atierney

selectad-(3)_Siuflng of inspector general 3s-804-1omh-In-caction-3426..

i

WWMWW,MWM
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The county human resources department shall provide
siafT to the selestionjnspecior general committee and as necessary will advertise the acceptance
of resumes for the position of inspector general, All resumes received by the human resources
department will be forwarded 10 the selectioninspecior genetal committee for consideration. The
human resources department sball contract with an eppropriate entity lo ensure that beckground
checks are conducted on the candidates selected for interview by the seloction]
committee. The results of the background checks shall be provided to the salectionipspecior
gencral committee prior to the interview of candidates. Following the initial selection of the
inspector general, the seleckieninspecior general committee, for future selection processes as
described in subsection (2) above, msay continue to employ the services of the human resources
department or may utilize its own staff to solicit candidates for inspector - general. All
advertisements for the acceptance of resumes for inspector general shall include a salary range
commensurate with public officials of like experience and expertise,
(4) Term. The inspector general shall serve for s term of four (4) years. At least six (6) months
prior to the end of each contract term, the seleclioninspector gencral committee will determine
whether or not to renew the contract for an additional term of four (4) years, and shall promptly
notify the inspector general of its decision. [n the event the selsclioninspeclor general committee
elects not to renew the contract, the Seleclioninspector pepcral committes shall promptly
convenc as necessary to solicit candidates for and to select a new inspector genenal in the same
manner as described in subsection (2) above. The incumbent inspector general may submit his or
her name a3 a candidate to be considered for selection. The incumbent inspector general shall
serve until a successor is selected and assumes office.

'(5) Vacancy. In case of a vacancy in the position of inspector general, the chairperson of the
selastioninspecior gencral

conunittce may appoint s member of the inspector general's office as
interim inspector general within ten (10) days of the vacancy occurring, until such time as a
successor inspector general is selected and assumes office. A successor inspector general shall be
selected in the same ‘manner as described in subsection (2) above, except for the following
specific time constraints: (a) solicitation for qualified candidates for selection should be

published within twenty (20) days, but no later than forty (40) days of the date the vacancy
’ ' 6
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occurs; and (b) the seloctioninspector peneral committee must in good faith endeavor ta convene
and select an inspector general within ninety (90) days of the date the vacancy occurs.

‘

Sec. 2-428. Contract,

Fhe-A_designee (rom the commission on ethics, with the assistance of (he couniy's

county allesneyatiomey's office, shall negotiate a contract
of employment with the inspector general substantially consistent with the terms included-in
coutracts of other contractual employees of the county. iati

ali 1
sommissi i i ity, The inspector genetal shall be paid at a rate
commensurate with public officials of like experience and expertise. Before any contract shall
become effective, the contract must be approved by a majority of the board present at a regularly
scheduled board meeting. The contract will cover the entire four- year term subject to the removal
provisions in section 2-430. The contract will include a provision requiring the

i t commiltes to provide notice of its decision to renew or not to renew
the contract at least six (5) months prior to the termination of the contract. The contract shall
provide that the inspector general may not represent a political party or be on any executive
committee thereof, or seek public office during bis or her term of service, and shall nat seek
public office or employment with any public entity subject to the jurisdiction of the lnepocies
Gereralinspector pencral for foyr (4) years thereafier. That limitation does not include secking
selection as inspector gencral for a subsequent term. The contract shall further provide that the
inspector general may not be a lobbyist, as defined in section 2-352 of this Code, for two (2)
years after term of service.

Sec. 2-426. Physical facilities and stafl.

{ (1) The county shall provide the office of inspector general with appropriately located office

space and sufficient physical facilities together with necessary office euppliesr—cquipment and
fumishings to enable the inspector general to perform his or her functions,

(2) The inspector general shall have the power to appoint, employ, and remove such assistants,
employees and personnel, and establish personnel procedures as deemed necessary for the
eflicient and cffoctive administration of the activities of the office of inspector general.

Sec. 2-427. Procedure for fnalization of reports and recommendations which make
findings as (o the person or entity being reviewed or inspected. )

The inspector general shall publish and deliver finalized reponts and recommendations to
the board i ieip and to the county commission on ethics.
Notwithstanding sny other provision of this article, whenever the inspector general determines
that it is appropriate to publish and deliver a report or recommendation which contains findings
as to the person or entity being reported on or who is the subject of the recommendation, the

| inspector general shail provide the affected person or entity a copy of the findings. Such person

or entity,

myiew, shall have fifeen-(36)-warkingien (10) calendar days to submit & written explanation or
rebuttal of the findings before the report or recommendation is finalized. Jg the case of an sudit,




s

mn_mm:nmnm. Such umely :ubmmed wntwn explumum or nbutul slull be nuuhed to
the finalized repost or recommendation. The requiremeats of this subsection shall not apply in
matters subject to the State of Florida’s Whistlo-blower’s Act, or whea the inspector general, in
conjunction with the state attorney or U.S. Attomey, determines that supplying the affected

person or entity with such repart will jeopardize s pending criminal investigation.
{Oriv-Nar2000-040-§-2(F)-12-16-08) .

Sec. 2-428. Reporting,

upcoming year, .
Sec. 2-429. Financlal support and budgeting.

*_(1)_Pursuant to hetheir annual budgel-processbudgeting processes, the county and cach
municipality shall provide sufficient financial support for the inspector generafegeneral’s office
to fulfill its duties as set forth in this article. n-erdesie-onsurs-adaquale-funding-lor-ihe-prompt




.

376 Tbe inspectot genenl slull embluh md_mlmmn_l ﬁml yw whnch comcxdes with
377 | that of the county Wmmmmmww

073
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{ supplemental }mdget requests-whichy,

ibit the inspector general from transmitting to the county commicsion




Sec. 2-430. Removal.

The inspector general may be removed only for cause based upon specified charges of the
following: neglect of duty, sbuse of power or authority, discrimination, or ethical misconduct,
The removal process shall be initiated at s duly oticed public hearing of either the board, the
selectioninspector general committee, or a funding entity as described in section 2-423(309). An
affirmative vote of (ive (5) members of the board, an affirmative vote of five (5) members of the
saleationinspecior gencral committee, or an affimmative supermajority vote of a funding entity
shall be required to present the inspector general with the charges and to proceed 1o final public
hearings. The , selectioninspecior general committee, or the initisting funding entity, as
appropriate, shall transmit a copy of the charges to the inspectar general at jeast sixty (60) days
prior to all final public hearings which shall be convened by the board, all funding entitics, and
the selactioninspector general committee, The inspector general shall have an opportunity 1o be
heard in person and by counsel st the final public bearings prior to the votes being tken on his
or her removal. The inspector general may only be removed upon the affirmative vote of five (5)
members of the board, five (5) members .of the celostioninspector gencral committee, and a
supermajority of all funding entities, A record of the proceedings, together with the charges and
findings thereon, shall be filed with the clerk to the board. The inspector general shail be
removed without a public hearing in the eveat the inspector general is coavicted of or enters a
guilty plea or nolo contendere ples 10 u state or federal felony. i




| Seclon8—ENFORCEMENT:

This Ordinance is enforceable by all .rnuns provided by law, including seeking injhnctive
relief in the Fifteenth Judicial Circuit Coust in and for Palm Beach County. .

Any person who:

A1) retaliates against, punishes, threatens, harasses, or penalizes, or attempts.to retaliate
against, punish, threaten, barass, or penalize any person for assisting, communicating or
cooperating with the Inspector General, or .

82) who_knowingly interferes, obstructs, impedes or attempts to interfere, obstruct or
impede in any investigation conducted by the Inspector General: ‘
shall be guilty of a violation of this Ordinance and punished, pursuant to section 125.69, Florida
Statutes, in the same manner as a second degree misdemeanor. Any potential violation of this
section shall be referred to the State Anomey for possible investigation and prosecution,

12




ATTACHMENT 3
ief iption of su ive ch

*  Added Municipalities to the County Code
* Added Audit and Investigative Standards
¢ Changed the reporting section to require the county administrator and each municipal
manager, or administrator, or mayor, where the mayor serves as chief executive officer,
to promptly notify the inspector general of possible ‘Mmismanagement of a contract (misuse
or loss exceeding $5,000 in public funds), fraud, theft, bribery, or other violation of law
which appears to fall within the jurisdiction of the inspector general,
Clarificd jurisdiction to include subcontractors and lower tier subcontractors
Added Outreach section which includes, in part, public awareness, inclusion of the
inspector general's website to each govemment’s web page, posting information about
the office of inspector general in common areas, and illustrative examples of fraud,
waste, mismanagement, misconduct and abuge on the inspector general website,
Re-named the inspector general selection committe (o the inspector general committee.
¢ Changed the written explanation/response for investigations from subject(s) of a finding
or recommendation to from working 15 days to 10 calendar days and audit to 20 calendar
days; with reasonable extensions granted. )
® Added the requirement for the inspector general to furnish the annual report to the Palm
Beach County League of Cities, Inc.
¢ Outlined the annual report date 10 be not later than December 31 of each year and
required the inspector gencral to meet with the inspector general committee on an annual
basis to review previous year's activitics and plans and objectives for the upcoming year.
® Qutlined the funding mechanism for payment of the fee from the county and
municipalities.
® Added the requirement of no fater than April | of every year, the inspector general shall
deliver a preliminary budget to the Palm Beach County League of Cities, Inc., and be
available to discuss the budget request prior to May | of every year,
® Added that the Board of County Commission shall meet with a delegation selected by the
Palm Beach County League of Ci ties, Inc., to discuss the budget request for each fiscal
year and that the county shall endeavor to place the matter on a board agenda prior to
June 15 of each year, but in no event later than June 30
® . Added the ability of a municipality to file a petition for removal with the general counsel
for the Office of Inspector General, based upon specified charges of neglect of duty,
abuse of power or authority, discrimination, or ethical misconduct. The general counsel
shall promptly forward the petition to the inspector general committee,







IN THE CIRCUIT COURT FOR THE | !
FIFTEENTH JUDICIAL CIRCUIT IN
AND FOR PALM BEACH COUNTY,

FLORIDA
CASE NO.: 502011CA017953XXXXMB
DIVISION: AO
TOWN OF GULF STREAM, VILLAGE OF : :
TEQUESTA, CITY OF RIVIERA BEACH, TOWN ‘ T
OF JUPITER, CITY OF DELRAY BEACH,
TOWN OF PALM BEACH SHORES, TOWN OF
MANALAPAN, TOWN OF MANGONIA PARK, :
CITY OF PALM BEACH GARDENS, TOWN OF COPY
HIGHLAND BEACH, TOWN OF LAKE PARK,
CITY OF WEST PALM BEACH, TOWN OF | RECEIVED FOR FILING
OCEAN RIDGE, and CITY OF BOCA RATON, AUG 30 2012
municipal corporations of the State of Florida, '
ey
- MPTROLLER
Plaintiffs, y CIRCUIT CIVIL DIVISION

Vs,
PALM BEACH COUNTY, a political subdivision,

Defendant.
/

SHARON R. BOCK, in her Official Capacity as the
Clerk & Comptroller of Palm Beach County, Florida,

Intervenor.
/

PLAINTIFES’ MOTION FOR PARTIAL SUMMARY JUDGMENT
‘ AND INCORPORATED MEMORANDUM OF LAW

Plaintiffs, TOWN OF GULF STREAM, et al. (the “Municipalities”), by and through their
undersigned counsel and pursuant to Fla. R. Civ. P. 1.510, hereby move this Court for partial

éummary judgment on Counts I.and IV of their Complaint for Declaratory Relief. In support

thereof, the Municipalities state as follows:




INTRODUCTION
In November of 2010, the voters of Palm Beach County (the “County”) approved a

referendum amending the County CMr to create a countywide Office of Inspector General
(the “IG Program"). The IG Program was designed to provide oversight for publicly .funded
transact_ions, projects, and other governmental operations in both the County and the 38
municipaiities within the County. The referendum stated that the IG Program would b; funded
. by the County and “all other governmental entities subject to the auihority of the Inspector
General.” After the referendum passed, the County s;ent invoices to all 38 municipalities
demanding paym-ent for a portion of ‘the IG Program’s funding. The County’s derﬁand for
payment is unlawful. The Coupty’,s charges to the municipalities for the IG Program ‘constitqte
unauthorized taxes, no matter how the County wishes lto characterize them. A referendum vote
does not change this result. The referendufn only al]owed.the. County to extend the IG Program
into the municipalities. It did not legally authorize the_ County to impose a fee on the
municipalities. Fourteen of 't.he Municipalities have sued seeking declaratory relief on these
grounds. | v

The Municipalities are not requesting this Court overturn the creation. and establishment of
the IG Program. . Instead, they bring this action solely to contest the County’s demand for payment.
The IG Program will continué as it exists even if the Municipalities brevail. The IG Program will
~ be funded by the County just like the Coupty’s other countywide programs, Municipal taxpayers
pay county ta.;ces in the same amou!.lt as taxpayers residing in the unincorporated areas. of the
county. Thus, municipal residents and unincorporated county résidents will continue to pay for the
1G Program with their county taxes as they,ha\;e always 'done.‘ The only change will be that the

County can no longer require municipal residents to pay extra for the IG Program.




{

STATEMENT OF UNDISPUTED FACTS

History of Counmfde Programs in Palm Beach Coungxl
Palm Beach County adopted a *home rule” Charter in 1985 (“the Charter”). See County’s

Amended Answer to Complaint (*Ans.”) at | 8. Article I, Section 1.3 of the Charter sets forth the

relationship between County ordinances and Municipal ordinances which conflict with one

_ another. Ans. at {8. This Charter section provides that municipal ordinances prevail over County |

ordinances to the extent of any conflict, except in instances where the voters of both the County

and the municipalities have voted in a referendum to amend the County Charter to create a

“countywide” program on a particular subject matter. Ans. at {8. The approval of a “countywide” -

program by referendum vote. makes that .program _applicable in both the County and the
municipalities within the County. Ans. at 9. The referendu-m process is initiated by a “Charter
Ordinance,” which has been adopted by the Board of County Commissioners (“BCC”) and which
describes the proposed “countywide” program 1o be voted on. Ans. at§9. After a referendum is
approved by the vofers, the municipalities cannot pass an ordi;mnce in conflict with the Qhaxter

Ordinance. Ans. at§78-9. -

Prior to 2010, five amendments to the County Charter occurred. Ans. at § 10, These

amendments included: (a) the protection of wells and wellfields; (b) the Mon of countywide .

impact fees; (c) the creation of a countywide Planniﬁg Council and Land Use Element; (d) the
creation of a countywide level of service.for certain roads; and (¢) the creation of uniform procedures
for voluntary annexation. Ans. at | 11. All of these amendments were initiated by the BCC, and
were the subject of a Charter Ordinance. Ans. at § 10. All of these amendments were approved by

the voters in both the municipalities and the unincorporated portions of the County after a

referendum vote. Ans. at § 11. None of these amendments forced the Municipalities to pay for costs




associated with the countywide programs. Ans. at { 13. Instead, the programs were funded by the .
County throuéh county ad v;lorem taxes.! Ans.atq12, '

Municipal taxpayers pay county ad valorem taxes in the same amount as taxpayers residing
in the unincorporated areas of the County. Ans. at § 75. Thus, a coﬁntywid‘.e program, when
“funded” by the County, means that the pmgxﬁn is being paid for by both municipal and county
taxpayers through their coﬁnty ad valorem taxes. 4Ans. atq 76; see also Fla. Const. Art, VIII,

_Secti;m 1(h) (county levies ad valorem taxes on municipal residents to pa'y for couptywide
programs). Under this system, the County .does not require that municipal taxpayers pay extra
for the countywide program by separately invoicing their respective Mv._micipalities.

Municipal taxpayers also pay. ad valorem taxes to their réspective Municipalities. Ans. at
78. Thus, a mede program, if required to be “funded” by the County and by invoicing each -
Municipali;y, means that n.lunicipal' taxpayers would be paying for the program through their
county ad vélorem taxes and again through their municipal ad valorem taxes. Seg Fla. Const. Art.
VII, Section 9(a) (countiés and municipalities both levy ad valorem taxes t‘o pay for programs
and services); Fla. Stat. § 125.016 (cbunty ad valorem taxes); Fla. Stat. § 166.211 (municipal ad

valorem taxes).

.New Ethics Ordinances in Palm Beach Coung and
the Creation of the Office of Inspector General

1n 2009, the BCC adopted ordinances that created a new Code of Ethics, a Commission on
Ethics to enforce the Code of Ethics, and an Office of Inspector General (collectively the “Ethics
Ordinances”™). Ans. at 1§ 16-17. At the time of théir passage, these new Ethics Ordinances were

,\‘applicablve only in the unincorporated portions of Palm Beach County. Ans. at§17. |

! The County has offset the costs for some of its countywide programs by charging fees to the
persons or businesses seeking to develop properties within the County. For example, the County
has imposed impact fees and wellfield protection fees on developers in order to offset the costs
of the County’s review of their projects. Ans. at{12: o
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On July 20, 20i0, the BCC adopted Ordinance N‘o.' 2010-019 (the “Ballot Ordinance™),
»rrhich was designed to extend the Ethics Ordiqances to ;u municipalities within trxe County.
Ans, at 9 27-28; see gl__ soa copy ‘of the Ballot Ordmance attached hereto as Ex. 1. The Ballot
Ordinance called for a referendum to be held at the next election to ask the voters whether to.
amend the County Charter and create a countywide Code of Ethics, a eountywnde Commlssxon
on Ethics and a countywide Office of Inspector Generel (the proposed “Charter Amendment”).
Ans. at § 28. Once approved, rhese_ countywide progmrns would be applicable in all
municipalities in addition to the unincorporated areas of the County v{heremey were already in
effect. Ans. at §-28. . |

~ With respect to'the proposed coxrntywide Commission on Etlrics and irs funding, Section
8.2 of the Ballot Ordmance provided: “The Commnssnon on Eth1cs shall be adequately JSunded
by the County Commission and all other governmental entities that elect to be subject to the
.authority of the Commission on Ethics pursuant to interlocal agreement.” (emphas:s added.)
Ans. at § 29; Ex. 1. The Ballot Ordina:;cedid not require the Mrlnicipalities to pay a eorﬁon of the
fundmg for the operation of the Commission on Ethics if the referendum was passed. Ans. at § 30..
Rather, the Ballot Ordinance onl)ll contemplated that the County and .any goverhmenta.l entities -
who elected to enter into mterlocal agreements with the County to voluntarily come under the

| Junsdxcnon of the Comxmssxon on Ethlcs would provxde the fundmg for this Office. Ans. at 1] 31;

Ex. 1. The use of the language “that elect to” was intended to app}y to the Constltutlpnal
Ofﬁces; the School District of Palm Beach County, the Health Care Dietrict or other
gevemmental entities should those entities elect to enter into interlocal agreements with the
County to share in the funding of the Commission on Ethics. Ans. at § 32; Ex. 1. The Bellot

Ordiriance’s ﬁxnding for the Commission on Ethics, -to the extent it did not require the




Mumcxpalmes to pay money. toward the program, was consxstent with the previously adopted
' countywxde programs mentioned above Ans, at §33.

With respect to the funding for the countywxde Inspector General Program, the BalIot‘
Ordina.nce proposed a funding system that was materially different than the one used for the
Commission on Ethics. Ans. at § 34; Ex, 1. Section 8.3 of the Ballot Ordinance, entitléd
“Inspoctor General,” contained the following statement at line 10: .

The Office of Inspector.General. shall be ﬁnrded at minimum in an

amount equal to one quarter of one percent of contracts of the

. County and all other governmental entities subject to the authority-

of the Inspector General (the “Funding Base") as determined by

the Implementing Ordinance. )
Ans. at § 34, Ex. 1. The County argues that Section 8.3 requires the Municipalities to directly
pay for funding 'aasociatod with the countywide IG Program'; See Ans. at Affirn Def, #2. The'
Ballot Ordinanoe, however, did not give the Municipalities_. an ability to decline the IG service
after the referendum passed and thereby avoid this mandatory cost sharing. See Ex. 1.

.Sections 8.3 and 8.4(a) of the Ballot Ordinance also contained provisions demonstrating
that the County, and not the Municipalities, retained the exclusive authority to determine the
budget and increases to the funding base for the iG Program. The Municipalities are not giverr
any authority under the Ballot Ordinance to make theae determinations even though the County
demands they pay money toward the fundmg of the IG Program Section 8.3 provides:

The Board of County Commxssroners may increase or decrease the
Funding Base upon a showmg of need for such adjustment based
upon criteria contained in the Implementing Ordinance but in no
event shall the Funding Base be reduced below one quarter of one
percent unless the request for such reduction is made by the

Inspector General.

" Section 8.4 further provides:’

The Board of County Commissioners has adopted ordmances
establxshmg and providing. for the funding, authonty and powers of -




the Palm Beach County Commission on Ethics and the Office of -
Inspector General (the “Existing Ordinances”).

See Ex. 1. _
With respect to the actual bgllot language to be presented to the voters, Part 2 of the
Ballot Ordinance, entitled “Referenduni and Ballot Language,” stated:

On November 2, 2010, a general election. is to be held, and. in
accordance with the requirements of the Constitution and Laws of
Florida, the following question shall be placed on the ballof by the
Supervisor of Elections: :

REQUIRING COUNTY CODE OF ETHICS, INDEPENDENT
ETHICS COMMISSION AND INDEPENDENT INSPECTOR
GENERAL : :

Shall the Palm Beach County Charter be amended to require the
Board of County Commissioners to establish by ordinances
applicable to Palm Beach' County and all municipalities approving
this amendment: a Code of Ethics, an independent Commission on
Ethics funded by the County Commission, and an independent
Inspector General funded by the County Coimission and all other
governmental entities subject to the authority of the Inspector
General? . :
YES
NO

Ans. at § 37; Ex 1. ‘The actual ballot laﬁguage Qu silent as to the specific method to be used in
funding the Inspector General Program. See Ex. 1. Both the Ballot Ordinance and actual ballot
language were s_ilenf as to the a‘nticipawd buciget for, or the estimated annual costs to fund the IG
Program. See Ex. 1.

On November 2, 2010, ‘the referendum vote was held on the proposed countywide Ethics
Ordinances. Ans. at 42. A-majox.'ity of the voters in each of the 38 Municipalities and in the

unﬁcorporat_ed-areas of Palm Beach County éppr,oved the ballot language as presented above.

Ans. at §42.




On May 1.7, 2011, the BCC adopted Ordinance No. 2011-009, which impiemented the
- newly approved countyyide IG Program and outlined the funding mechanism for said Program
(the “Implemepting Ordinance”). Ans. at 9 43; see also a copy of the: Implementing Ordinan;:e
attached hereto as Ex. 2. The BCC implemented the nev;rly apprbved countywide Commission on
Ethics and Code of Ethics'through separate ordinances. Seg Palm Beach County. Ordinance Nos.
2011-010 (Commission on Ethics) and 2011-011 (Code of Et};ics). The Implementing Ordinance v
for the IG Program requires that the Municipalities pay a portion of the funding for the Program,
See Ex. 2 at Section 2-429(1). The Implémenting Ordinance further gives the BCC, and not the
Municipalities, the authority to adjust the funding base percentage on an annual basis. §§_q Ex.2
at Section 2-429.1(2). The Implementing Ordinance ﬁmli.er gives the 'B'CC, and not the
MUnicipaliyies, fhg exclqsive huthority to approve the Ihspector_Gener_al budget for the coming
fiscal year. See Ex. 2 at Section 2-429(6).. Finally, the Implementing Ordinance gives the BéC,
agd not thé Municipalities,.the exclusive authorit.y to approve s'uppleme'ntal budget .requests from
the Inspector Gen,et;él during the course of a fiscal year. See Ex: 2 at Section 2-429,.1(1)(;:).

The' County, through its Cletk & Coinptroller, issued fhe ‘first invoices to the
Municipalities for the IG Program in Octof)er of 2011.2 See e.g., Invoices to West Palm Beach,
copies of which are attached hereto as Composite Ex 3; Am_ended Complaint for Intervention by

Clerk & Comptroller of Palm Beach County at § 22.

2 The County sought to charge all municipalities within Palm Beach County approximately

$327,898.00 for the IG Program from June 1, 2011 through September 30, 2011, and an
additional $1,263,509.00 for the Program from October 1, 2011 through September 30, 2012.
See Composite Ex. 3. These total amounts were divided into shares and the shares were assigned
to each municipality. Id. For example, the City of West Palm Beach’s share for June 1, 2011
through Septembér 30, 2011, was approximately $77,929.00 and its share for October 1, 2011
through September 30, 2012, was approximately $303,309.00. Id. Each municipality’s share
was divided into quarterly payments. See Ex. 2 at Section 2-429(7) and (8). The first invoice to
the Municipalities for Fiscal Year 2012 represented the first quasterly payment. Id.




On November 14, 2011, the Municipalities filed their Complaint for Declaratory Relief,
which commenced the_ current litigation. Count I of the Complaint, which is the subject of this

motion for partial summary judgment, alleges that the County’s charges to the Municipalities for

.the IG Program constitute an illegal tax. Count v of the Complaint, which also is the subject of

this motion for partnal summary judgment, alleges that the County s charges to the Mumclpalmes
for the IG Program invade the Municipalities’ constltunonal and statutory right to maintain control
over their own budgets. '

SUMMARY OF ARGUMENT

The County contends that the Mumcnpahtles are requnred to directly pay a portion of the

IG Program’s funding because that is what the voters approved by referendum., Accordmg to the
County, this is where the Court’s inquiry should end. However, just because the voters voted for
an item does. not make it 1egal Florida law is clear that the County cannot do something by
referendum vote that it cannot do on its own. | |

On its own, the County cannot 1mpose mandatory charges on the Municipalities to fund
the countywxde 1G Program To be lawful, the charges to the Mumclpalmes for the IG Program
must qualify as one of the followmg (1) user fees; (2) speclal assessments; (3) regulatory fees;
or (4) taxes. The charges "for the IG Program are none of these User fees must be voluntary
w1th the option to decline the service at any time and thereby avoid the charge.” The
Municipalities have no ability to opt out of the 1G Program at any time and thereby avoid the

charge Special assessments must provide benefits to real propcrty There is no dispute here that

the charges for the IG Program do not beneﬁt real propeity. Regulatory fees may be imposed

pursuant to Fla. Stat. § 166.221 on “businesses, professrons, and occupations” so long as the fee -

is commensurate with the cost of the'regu.latory activity. Despite the County’s reliance on

Section 166.221 to justify charging the Municipalities for the IG Program, the plain language of
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this statute does not permit a count.y to levy a regulatory _feg on myuﬁcipalities. In addition,
~ regulatory fees can only be imposed where therg is a trite regulatory scheme in place. The IG
Program is not a regulatory program, but an advisory program, Fi.nlally, a lawful tax must be

authorized by genetal law or the Florida Constitution. '!‘here‘is no gmeml law or Florida

Constitutional provision allovﬁng the County to impose an Inspector General tax on the

Municipalities.  Since the County;s charges do ot qualify as-valid user fees, special = -

assessments, regulatory fees or taxes, those charges are illegal taxes. .

On its own, the County also éannot invade a municipality’s “home’ rule” po;ver and
essentially mandate that a municipality afapropriatc specifié funding for a countywide program.
A municipality controls its own budget and financial affairs. This' power is granted to a
municipality by the Florida Constitution and Chapter 166 of the Florida Statutes. Here, the
County has invaded municipal home rule power by requiring _the Municipalities to approbriatg
and subsequehtly pay set costs towart}. the countywide IG Program. 'I;}ge County, and not the
.Municipalities, dictate how much these costs are and when they are paid. These ﬁndmg
mapdates are u.pconstitutional. ,. .

Given that on its own, the County has no legal authority to demand payment from the
Municipalities for the IG Program, thé County cannot use the referendum vote to giv.e' itself that
authority. .A referendum does not transform ﬁnldwful actions intq lawful ones. For these
reasons, the Municipalities are entitled to patﬁﬂ summary judgment in their favor.

' | ARGUMENT
A, Légal Standard Applicable to Motions for Summary Judgment. |

Rule 1.510(c) of the Florida Rules of Civil Procedmp provides that summary judgment “shall

be rendered forthwith if the pleadings and summary judgment evidence on file show that there is no

genuiné issue as to any material fact and that the moving party is entitled to a judgment as a matter of
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law.” Once the party moving for summary judgment has established its claim with competent
'record evidence, "the opposmg party must come forward with counter-evidence sufficient to

reveal a genuine issue." Waiter T. Emb Iy, gg, v. LaSalle, Nat' E_a_x;l_c_ 792 So. 2d 567, 569 (Fla.
4th DCA 2001). It is not enough for the opposing party to merely assen that an issue exxsts. See

Williams v. Gaiden City Claims, Inc., of New Yprk. Totura & Co., Inc., 796 So. 2d 586, 588
(Fla. 3d DCA 2001). When the material facts are undisputed and the moving party is entitled to
judgment as a matter of law, it isthe court’s duty to enter summary judgment. See Volusia County v.
: Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000); Castellano v. Raynor, 725 So0.2d
1197 1199 (Fla. 2d DCA 1999). .

B. The Municipalities Are Entitled to Partial Summary Judgment as a Matter of Law
on Counts I and IV of Their Complaint for Declaratory Relief.

1. The County Cannot Do By Referendum Yote. What It Cannot Do On Its
Own.

The County argues that the Municipalities must directly pay for a portion of the IG
Program’s funding because that was the system approved by the voters. However, just because
the voters voted for an item does not make it legal. §_ Ans. at 1 60 Games v. City of Orlando,
450 So. 2d 1174 (Fla. 5th DCA 1984) (a charter provxsxon that conﬂxcts with the state
constitution or state law is not any more lawful simply because the chaner provision was adopted

by the electorate). The Gaines case is clear that the County cannot do something by referendum

vote that it cannot do on its own. Id. at 1179 and 1182 (since state law prohibited the city from '
utilizing an ordinance or charter amendment to command a utilities eommission not to build an
electrical plant, court held that the voters acting through the initiative or referendum process
could not do so either). Therefore, the inquiry for this Court is not whether the voters voted for
the Municipalities to pay the County’s invoices for a portion of the IG Program’s funding. The

inquiry is whether the County has the legal authority, on its own-and without the assistance of a
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referendum, to charge the Municipalities for these countywide costs in the first place. State law

unequivocally provides that the County does not have such authofity.

2.  On Its Own, the County Has No Legal Authority to Charge the
Muinicipalities for the !G Program (Count I of the Complaint).

Under Florida law, local gévemments"‘ have a iimited numbér of ways they can gcnerﬁte
revenue to pay for their services and prdgrams. The primary. methods fér generating revenue
includg the levyihg.of fees, assessments and/or taxes. Hete, the County’s charges to the
Municipalities for the IG Program must qualify as one g:;f the following legal.ly available methods
to generate revenue in order to be valid: (1) user fees; '.(2) special assessments; (3) regulatory
fees; or (4) taxes. See e_g_, State v. City of Po?tOrange, 650 So. 2d 1 (Fl.a. 1994) (user t:ees
versus taxes); City of Boca liatgn v, State, 595 So. 2d 25 (Fla. 1992) (spegial assessments versus
taxes); Broward County v. Janis Develqgment Corp., 31‘l So. 2d 371 (Fla. 4th DCA ‘1975)
| (regulatofy fees versus taxes). The County’s charges fail to qualify as any one of these revenue
generators. The County even admits in it§ Answer and Affirmative Defenses that the charges do

" not qualify as user fees or special assessments. See Ans.at 99 55 and 57; Affirm. Def. # 1, 3 and

5. Therefore, the County has no legal authority to charge thé Municipalities'for the 1G Program.

a. The County’s Charges to. the Municipalities Do Not Constitute User

Fees.
The County is correct that its charges to the Municipalities for the IG Prograxﬁ do not
constitute user fees. A user fee is paid by someone in order to “use” a governmental service or

facility. City of Port Orange, 650 So. 2d at 3; St. Lucie Coung v. City of Fort Pierce, 676 So. 2d

3 Under Florida law, there are two types of general purpose local governments: counties and
municipalities. Counties are governed by Article VIII, § 1 of the Florida Constitution, and
Chapter 125 of the Florida Statutes. Municipalities are separate and distinct legal entities from
counties and are governed by Artlcle VIIi, § 2 of the Florida Constxtutlon, and Chapter 166 of
the Florida Statutes.

4 The County argues that the charges for the IG Program are regulatory fees, which are dlscussed
in more detail below. See Ans. at Afﬁrm Def. #1,3and 5,
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35 (Fla. 4th DCA 1996). To ‘be 1e§al, user fees must be paid voluntarily. City of Port Qrange,
650 So. 2d at 3. Voluntariness has a unique meaning under user fee law. The volu'ntarvinese.
reqmrement is not met just because the electorate voted to have the Mumclpalmes take part in
the 1G Program. Voluntanness means the party paymg the fee (i.e. the Municipality paymg the
County’s mvmce) has the option of not utilizing the govemmental semce and thereby avoiding
the charge. Id. In other words, the party su:bject to the fee has the ability' to “opt out” at any time
~and avoid the fee. The fee c@ot be.n_m'ndatory.’ Id. at 4. A mandatory charge is indicative of a
tax. See State ex rel. Gulfstream Park Racing Assn v, Florida State Racing Comm’n, 70 So. 2d
375, 379 (Fla. 1953) (Terrell, J .,'concurring) (Atax “isa fc_)rced charge or imposition, it operates
whether we like i; or not and in no .Asenée depends on the will or contract of the one on whom it is
imposed.”j. _

In City of Port Orange, the Florida Supreme Court held that the city"s imposition of a fee
related to the use of cit'y roads in order to defray the costs of maintaining and improving those
pads was an invalid tax rather than a user fee because the fee did not satisfy the voluntariness
requirement. 650 So. 2d at 3-4. The Court held that the fee was “mandatory” given that the '
property owner. subjeet to the fee did not have a choice fto opt out of using city roads. Id, at4. In
St. Lucie County, the F ourth District Court of Appeal held that a city’s payment of a fee to the
county pursuant to an mterlocal agreement-in order to use the county’s landfill was a valid user
fee. 676 So. 2d at 36-37. The fees were voluntanly paxd and voluntanly renéwed by contract for
several years. Id. at 37. When ghe fees became too high, the city opted out of using the county’s
landfill and chose to dumi: its gﬁ&ge elsewhere. Id. | . |

. In the instant case, the Impl-ementihg Ordinance requires that the Municipalities pay a
portion of the IG Program’s =fu.ndiné by invoice. The County’s charges are mandatory. The

Municipalities have no ability to opt out of the IG Program at any time and thereby avoid the
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charge. This does not satisfy the voluntary requirement under user fee law. Therefore, the
County’s charges for the IG Prograin do not qualif); as valid user fees.

b. The County’s Charges to the Municipalities Do Not Constitute Special
Assessments.

The County is correct that its charges to the Municipalities for the IG Program do not
constitute special assessx?lents. A special assessment is a specific charge designed to recover the
costs of improvements (i.e. water, sewer) that benefit real property. See City of Gainesville v.

State, Dep’t of Transp., 778 So. 2d 519, 526 (Fla. 1st DCA 2001). Under Florida law, a special

* assessment must meet two requireménts in order to be legal: (1) the property assessed must -

derive a special benefit from the improvement or service p'rovided; and (2) the assessment must
be fairly and reasonably apportioned among the properties that receive the special benefit. City
of Boca Raton, 595 So. 2d at 29, _

As stated above, special assessments must provide benefits to real property. The County
does not dispute that the <.:harges for the IG Program are not designed to recover the costs of
improvements that benefit real property. See Ans. at | 57 ’Ihq'refore, the County’s charges for
the IG Program do not qualify as special ass;ssme}n';s. ' .

¢. ©° The County’s Charges to the Municipalities Do Not Constitute
Regulatory Fees. -

In the instant casé, the County claims its charges to the Municipalities for the IG Program
are regulatory fees. See Ans. at Affirm. Def. # 1,3 and 5. The label the County places on the
charges, however, is not controlling. T_fle County’s limited authoﬁty to tax may not be expanded

simply by .calling the charge a fee rather than a tax. See City of 'Pqn Orange, 650 So. 2d at 3.

The County must actually meet the requirements for regulatory fees in order for them to be valid.

The County cannot satisfy these criteria.
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First, the County’s abilit:y to ini.pose 1"qgulgtory fees in a municipal jdrisdiction is
. governed by Fla. Stat. § 166.221.° fhis statute reads as follows: o

A municipality may levy; reasdnab‘le business, professional, and

occupational regulatory fees, commensurate with the cost of the
 regulatory activity, including consumier. protection, on such classes

of businesses, professions, and occupations, the regulation of

which has not been preenipted by the state or a county pursuant to

a county charter.. T
. (emphasis added). Here, ti_xe Coﬁnty 1s not cﬁérgixig fees to tﬁe “bwﬁesm, professions, and
occupations” that may be subject to the 1G Pfdgmmi.3 Instead, the County is charging municipal
governments. A lmunicipa[ity is not '.a f‘busiht::ss, professic;n, or occupation” \&;ithin the meaﬁing
of this statute, To hold otherwise ;wéuld mean that a municipality could charge a fee on itself.
That does not make sense. Mdrgc;vef,‘ to hold.ﬂ\at -a municipality is a “businesé, pr'ofession or
occupation” under § 166.22i goes agaiixst yhe:stanx;e"s plain and unambiguous language. See
Daniels v, Florida Dep’t Qf Hgglth, 898 So. 2d‘61', 64-65 (Fla, 2005) (when a statute is clear and
.unambiguous, courts will not look_behiqd the sta.tute’s plain ianguage,for legislative intent; the
statute’s pla’ir.x aqd ordinary meaning must cqnqol');,ioll.y_“\(_._é_u_!g, 450 So. 2d 217, 219 (Fla.
1984) (when the language of a statute is clear and unambiguous and conveys clear an& definite
meahiné, there is no feason to re<.sort to fqles o'f.s.tat.utc‘)-ry construction; statute must be given its
plain and obvious meaning). . ‘ |

R A plain reading of }he statute makes it clear that the phrase “businesses, professions, and

occupations” does not include municipalities. The statute does not providé that-a regulatory fee

5 Secﬁon 166.221 is found in the “Municipal Home Rule Powers Act” ‘under the heading of

“Municipal Finance and Taxation.” This section refers only to a “municipality’s” ability to levy
regulatory fees. A charter county is “akin” to a municipality for purposes of levying fees so long

as all legal requirements for imposing the fees are met. See Palm Beach County v. Bellsouth

Telecommunications, Inc., 819 So. 2d 876, 877 (Fl:a.,4th DCA 2002). Thus, while a charter
~ county is authorized to act like“a mutiicipality and.levy ‘a regulatory fee pursuant to section
166.221, Fla. Stat., the regulatory fee may only be imposed upon the specific classes set forth in
the statute. S T TR e : .'
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can be charged fo a mumcrpahty Instead the statute only provxdes that a regulatory fee can be

charged by a mumcrpallty The statute expressly dlfferentlates between: the mumcrpalmes

. 1mposmg the fee and the “busrnesses, professrons, and occupatrons” paying the fee. This '

distinction indicates that the Legrslature mtended to treat these two groups differently.

A revrew of Florida case law mterpretlng Sectron 166 221 conﬁrms that the phrase .

“businesses, professrons and occupatrons” was not mtended to rnclude mumcrpalmes The only

cases that mterpret this statute involve factual scenarios ‘where a mumcrpallty has tried to rmpose
regulatory fees on non-govemmental entmes such as street vendors and fortune tellers. See ¢.8.,

City of Key West v. Marrgne, 555 So 2d 439 (Fla. 3d DCA 1990) (mobrle vendors), Qty__f
North Miami v. wmrams, 555 So 2d 399 (Fla 3d DCA 1990) (fortune tellers). There is no case

in Florida where a charter county or a municipality has been allowed to impose a regulatory fee'

© ona municipality pursuant to Sectron 166. 221

_Second and assuming arguendo that Secuon 166.221 authorizes the County to impose

regulatory feeson the Mumclpalmes in thrs case, the fees must strll be 1mposed pursuant to some

~ form of regulatory scheme. See Fla Stat § 166. 221 For example, in Crg of Key West, the |

Third Dlstnct Court of Appeal addressed whether a.city ordmance ‘that purportedly regulated
mobile vendors nnposed a regulatory fee or a tax. 555 So. 2d at 440 The court held that the
fees 1mposcd by the ordmance were proper regulatory fees because ‘the crty had established an

extensrve regulatory scheme. for mobrle vendors through its ordmance Id. In addition to

mandatory fees for licensing,- processmg and sohd waste collectron, the regulatory scheme'

resmcted the busmess hours of moblle vendors, the. locatlon of moblle vendor carts and. the

transferability of mobrle vendor llcenses Ld The ordinance also reqmred that owners possess :

| —liahility insurance and personally accornpany,thelr carts. d.
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In City of North Miami, the Third District Court of Appeal reviewed whether a city

" ordinance imposed a proper regulatory fee on fortune tellers. 555 So. 2d at 400.. The court held

that the city’s regulatory fee was irwalid because the city made no provision, by ordinance or
otherwise, for the regt;lation of fortune tellérs. Id. Similarly, in Tamiami Trail Tours, Inc. v.
City of Orlando, 120 So. 2d 170 (Fla. l§°60) tlre Florida Supreme Court held that a city
ordinance that purportedly regulated truck freight zones within the city impermissibly imposed a
tax because its sole purpose was to generate revenue for the city. Id. at 172-173.
Based on the case law cited above, a “regulatxon" must be mandatory or of a binding
nature. A “regulation” also must contain detailed standards, rules, guidelines and requirements
relating to the conduct being regulated. 'T'lre County’s Charter Amendment and rhe County’s

Implementing Ordinance do not meet these requirements and therefore, fail to create a regulatory |

‘scheme over the Municii)alitieé. Whiie these documents clearly outline the duties and obligations

of the Inspector General, they fail to provide identifiable standards of conduct or procedures that

'must. be followed by the Mﬁrﬁcipa.lities. The Implementing Ordmance outlinés: the establishment

of the Inspector General’s Office (Section 2-422);-the Inspector Generol’s duties (Section 2-423);
the Inspector General’s qualifications (Section 2-424); the Inspector General’s contract (Section 2-
425); the Inspector General’s facnlmes and- staff (Secnon 2-426); the Inspector General’s reports
and recormnendat:ons (Section 2-427), the Inspector General’s annual reports and job performance
reviews (Sectxon 2-428); and the Inspector General’s funding (Sections 2-429 and 2-429.1). - The
Implementing Ordinance also provides that the Inspector General “shall initiate, conduct, supervise
and coordinate investigations designed to .@ietect, deter, prevent and eradicate fraud, waste,

mismanagement, rxxisconduct, and other abuses by” county and municipal officials arxd employees

and those persons doing business with the County .or Municipalities. Ex. 2 at Section 2-422. The

Ordinance, however, does not provide procedures which restrict a municipality or regulate its
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activities; nor does it define the speciﬂc type of conduct sought to be prevented; nor does it
proscribe mandatory standards of oonduct for the Munioipalities___to follow.® This is not sufficient”
to create a regulatory scheme. | | |

The Charter Amendnwnt and Implementmg Ordmance also are clear that the Inspector
~General only reviews county and municipal functions i in an adwsol:y capacity and does not
regulate a municipality’s conduct.. Ex. Al at Section 8.3; Ex. 2 at Sections .2-423(1)(c) and (12);
.2-427. The Impler:nenting Ordinance expressly states m fact that the InSpector General can only
make: recommendations to the Municipalities. Id. "l’he Inspector General cannot force the
Munici.pa'lities to comply with its reoommendations. Id. The Inspector General’s only avenue
- of action is to “noufy” the appropriate law enforcement agencxes 1f the inspector general suspects
.cmmnal activity. Ex. 2 at Sect1on 2-423(4).

Local governments may charge regulatory fees to cover the costs of regulating certain
activities.” See _Q__M 311 So. 2d at 375. Loca.l govemments may not charge
regulatory fees for general._revehue purposes. .Id. at 3_74. If a charge is not in any sense
regulatory, but is imposed for geoefal revenue pufp_oses, then it is a tax and not a fee. Id. In
Qr_q_v&ré_Cg_u_n_g, the Fourth District Court of Apo'eal ixe'ld.thai a land use fee ix;xposed as a

condition to the issuance of building permits was an invalid tax rather vthan a regulatory fee given

S The countywide wellfield protection ordinance is an example of a regulatory scheme. See
Sections 1.3(1) and 3.3 of the County Charter; County Unified Land Development Code, Art. 14,
Chapter B. This ordinance régulates and prohlbxts “the use, handling, production and storage of
certain deleterious substances which may impair present and future public potable water supply
wells and wellfields.” This ordinance provides specific criteria, rules and guidelines that
developers must follow to protect nearby wellfields.

7 For example, the County regulates development and constructlon near wellfields on a.
countywide basis. Seg¢ Sections 1.3(1) and 3.3 of the County Charter; County Unified Land
Development Code, Art. 14, Chapter B. The County charges certain fees to developers to cover
the cost of reviewing their development dpplications for oomphance with the County’s wellﬁeld

protection standards. Id.
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that the fee was not used to offset the “necessary expense of regulation,” but instead was
designed to be a revenue generator. Id, at 374-375. Specifically, the court held:

It is undisputed that the city expected some Six Million
‘Dollars in anticipated revenue from the first year the
ordinance was in effect, ‘and it is impossible that such
revenue could approximate any cost of regulation. In
Batemen v: City of Winter Park, 160 Fla. 906, 37 So. 2d
362 (1948), the -Florida Supreme Court spoke to the
difference between a tax and a fee:

“The difference between a liquor license fee and a tax may
be thus stated: Where the fee is imposed for the purpose of -
regulation, and the statute requires compliance with certain
conditions in addition to the payment of the prescribed
sum, such sum is a license proper, imposed by virtue of the
police power; But where the fee is exacted solely for
revenue purposes, and payment of such fee gives the right
to carry on the business without the performance of any
other conditions, it is a tax.’ (Emphasis-added.) 1d. 37 So.
2d at 363. : ' .

PN
The fee here is simply an exaction of money to be put in
trust for roads, which must be paid before developers may
build. There aré no other requirements. There are no
specifics provided in the ordinance as to. where and when
these monies are to be expended for roads, apparently this
was to be left for future commission determination. This
- fee, therefore, is an exercise of the taxing power .... -
1d, at 375.

Given the above, the Cdunty’s cha.rges' to the Municipalities for the IG Program do not
constitute valid regulatory fees. Instéa'd, they are an exaction of money for revenue generating
. purposes. As stated' previously, a charge that is not in ariy sense regulatory, but is imposed for

general revenue purposes, is a tax. Broward County, 311 So. 2d at 374. _
The true tax nature of the Cduﬁty’s charges is further evidenced by the fact that the

County only has sent bills to the Municipalities for the IG Program, and not to the municipal




contractors, subcontractors and other part'ies' doing business with the Municipalitlesthat are also
under the lnspector General’s Junsdxcnon Sece _g_, Ex 2 at Sectlon 2-422, Assmmng arguendo
that the charges for the IG Program were true regulatory fees, then the County would i 1mpose
them on everyone that is allegedly being regulated The. County has not done so. Instead, the
County has chosen to selectively- charge the Mumctpahtles to generate revenue for the Program. i
This is plainly and sxmply atax on mumexpal govemments

d. The County’s Charges to the Municlpahtnes Do Not Constitute a Vahd
Imposltion of Taxes.

A tax is a forced charge or ll’IlpOSlthn. State ex rel Qulfs@am Park Ractgg Ass n, 70
So. 2d at 379 No tax may be levned in the State of Flonda except accordmg to law, and all
forms of taxatlon, except ad valorem taxes, are preempted to the state. See Article VII, Sectton
1(a), Fla.. Const. Countles may be authonzed by general law as set forth in the Florida Statutes
to levy othef forms of taxes See Artlcle VII, Sectxon 9(a), Fla. Const. In other words, taxation
by a county must be expressly authorized by the Flonda Consutuuon orbya general law passed
by the Flonda Leglslature. See City of Port Orange, 650-So. 2d at 3; Article VII,_ Sectlon l(a),
Florida Const. (1968). Local ordinances that impose taxes that are unauthorized by general Iaw
are unconstitutional. Collier goung V. State, 733 'So. 2d 1012, 1019 (Fla. 1999) Statutes
.authonzmg local governments to tax also are to be stnctly construed Cﬂ_gf_’l_'g_t_mMg .
. Motors, 261 So 2d 1, 3 (Fla. 1972). Any doubts ‘about a taxmg power the govemment is
attempting to exercise must be construed agamst that govemment [d
Here, the County’s charges to the Mumcxpalmes for the IG Program do not constitute an
imposmon of ad valorem taxes. There is no general law provxslon or Florida Constitutional
- provxsxon allowing the County to. unpose an Inspector General tax on the Munlctpalmes

Therefore, the County’s charges are not valid taxes.
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e The County’s Charter Alhendinenﬁ and Implementing Ordina'nce
Impose an Illegal Tax on the Municipalities.

" Since the County’s charges imposed on the Municipalities pursuant to the Charter
Amendment and Implementing Ordinance do not quahfy as vahd user fees, specxal assessments,
regulatory fees or taxes, those charges are xllegal and unauthonzed taxes. See ity of Port

Orange, 650 So. 2d at 3 (city’s imposition of a fee related to the use of city roads was not user

fee or valid tax authorized by géner.al law; court concluded that fee was unauthorized tax);

Collier County, 733 So. 2d at 1014 (county’s governmental service_s fee was not valid special
assessment; user fee or impact fee, but was unauthorized tax). A referendum vote does not
transform an illegal tax into a legal one. See Gaines, 450 So. 2d at 1179 and 1182. For these
reasong, the Mﬁnicipalities are entitled to summary judgment on Count I of their Complaint as a
matter of laﬁr.
f. g .The Municipalities Are Prohibited Under State Law from “Passing
On” Regulatory Fees to Their Municipal Vendors In Order to Pay for
the IG Program’s Funding. - ‘ »

The County contends that the Municipalitiés are lnot»bcing taxed at all be;:ause they can
pass the County’s charges for the. IG Program onto their municipal vendors by imposing regulatory
fees on those vendors pﬁrsuant to Fla.hét;_at. § 166.221. See Ans. at 1Y 110 and 113 and Affirm.
Def. # 5. This argument has no merit. First and foremost, the Coun.ty is taxing the Municipalities
by directly invoicing them, and these taxes are lllegal The Mumcxpalmes cannot pass |llegal taxes
onto their vendors. Second, the Mumcxpalm&s dispute that the IG actually provides rcgulauon
. See supra at pp 17-19. Without actual regulation, there can be no regulatory fee passed onto
vendors. Third, and assuming arguendo that the IG Program is a regulatory scheme, the

-Municipalities still cannot charge the fee to their vendors. If regulation is being provided at all,

which the Municipalities dispute, then the' County is providing the regulation, not the
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Municipalities. Section 166.211 clearly states that only the governmental entity providing the
regulation‘can impose the reg\;latory fee. Fourth, and assummg arguendo that the IG Program is a
regu'latbry scheme, Section 166.211 stateé that a municipality may not impose a regulatory fee if

the regulation has been preex_nptéd by a county chi:rter.- The County claims it has pi'eempted the

field of IG oversight based on its Charter Amendment. Therefore, the plain language of the statute *

itself prohibits the Municipalities from imposing a regulatory fee for such oversight.
3. On Its Own, the County Has No Legal Authority to Interfere with a
Municipality’s Home Rule Power to Decide Its Own Budget (Count IV of the
Complaint). _. ' ;

The Flori_da Constitution makes clear that counties and municipalities are separate and

distinct general purpose local govemmental entities. See Art, VIII, §§ 1 and 2, Fla. Const. The _

Florida Constit_uﬁon establishes that counties control théir own county affairs and municipalities
c.ontrol their own municipal affairs. I_d_, see al_so 'Cbapters 125 and 166, Fla. Stat. This control is
commonly referred to as home rule power. With respect to fnunicipal home rule power; Article
VIII, section 2(b), Fla. Const., provides: o | -

(b) POWERS. Municipalities shall have govemnmental corporate
and proprietary powers to enable them to conduct municipal
government, perform municipal functions and render municipal
services, and may exercise any power for municipal purposes
except as otherwise provided by law... ' )

In recognition'of this broad constitutional grant of power, the Florida Legislature adopted
-Chapter 166, Florida Statutes, which is otherwise known as the Municipal Home Rule Powers
Act. The Florida Supreme Court has interpreted this Act as:

a broad grant of power to municipalities in recognition and
implementation of the provisions of Art. VIII, § 2(b), Fla. Const.

It should be construed as to effectuate that purpose where possible. .
It provides, in new F.S. § 166.021(1), that municipalities shall have -
the governmental, corporate and proprietary powers to enable them '
to conduct municipal government, perform municipal functions
and render municipal services; it further enables them to exercise
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_ any power . for mumclpal purposes, except when expressly '
prohxbtted by law.

City of Miami Beach v. Forte Towers, Inc., 305 So. 2d 764, 766 (Fla. 1974) (Dekle, J.,
concurring).

- The budgeting and appropriation of taxes collected by municipalities are activities or

powers which may only be exercised by municipal corporations under Chapter 166 of the Florida

Statutes. Ans. at §101. Likewise; the budgeting and. appropriétion of taxes collected by counties

are activities or powers which may only be exercised by counties under Chapter 125 of the

Florida Statutes. Section 166.241 and Chapter 200, Fla. Stat., outline the specific framework that

municipalities must follow in adopting and amenditlg their budgets. Ans. at §102. Chapters 125
and 200, Fla. Stat., outline the specific framework that couuties tnust follow in adbpting and
amending their budgets. There is no ptovision in §ection 166.241, Chapter 125, Chapter 200, or
in the remainder of the Florida Statutes that permits a county to interfere in a municipality’s
budgeting or appropriation process. Therefore, the Municipalities, and uot the County, decide

when to spend municipal monies, what programs to spend monies on, how much to spend, and

how to allocate money in periods of limited resources. Thls is a logical and establxshed .

principle. The law does not allow a county to dlctate mumclpal budgetary or spending authority.
If counties were permitted to do this, then there would be no need for municipalities to exist.

| Despite this well-established principle, the County has implemented a system that
requires the Municipalities to appropriate specific amounts of money into their respective
budgets each year for the IG Program and then pay those amounts to the County. The
Mumetpahtxes do not decide what these amounts will be. The Municipalities also do not decide
what the 1G’s budget will be or whether that budget will be amended. Those decisions are made

by the County. See Ex. 2 at Section 2-429(6) (“The budget of the inspector general shall be
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subject. to ﬁnal approval of the board.”).. ' The County has maneated that the Municipalities’
simply appropriate a direct payment for the coﬁnt‘ywide_ IG Program regardless of how the
rﬁandate affects municipel budgets or whether ‘the mandate will take funding away from
mupicipal progra:ﬁs. 1d. at Section 2-42§(7) (“Payment shall be submitted to the board and due
ne later than thirty (30) days from the date of the invoice.”). This system has resulted in the
County usurpmg an exclusxve budgetary function of the Mumclpalmes | A

" The Mumelpalmes loss of budgetary control is compounded by the fact that Section 8.3 of
the County’s Charter and Section 2—429.1(2) of the Implementing Ordinance allow the BCC to
increese the funding base for the IG Program upon a demon'straﬁoe of need. Ex. 1 and 2, Neither
the County s Charter or the Implementmg Ordmance permxt the Mumclpalmes to make this
‘declswn even though they are bound to pay for any increase. Instead, the Implementmg Ordinance
provides that the Municipalities must comply with whatever the BCC decides in this regard. Ex. 2.
Sectioe 2-429.1(1)(c) of the Implementing Ordmance also permits the Inspector General to submit
supplemental budget requests to the BCC for appre\'rai dunng the eourse of a fiscal year. Id. The
Implementxng Ordinance does not permit the Mumcnpalmes to decide whether these supplemental
budget requests should be approved even though the Mumexpalmes will already have approved
their budgets for that' fiscal year. Id. The 'Implem_entmg Ordinance provides that the

: Municibaljties are bound by the deeiéion of the BCC and must approptiate.ﬁmds accordingly if the

supplemental budget requests are epproved. | See Ex. 2 at Section.2-429(6).

The Florida Constitution and Florida Statutes are clear. The County cannot usurp municipal
budget or appropriation authority foe itself. To hold otherwise would make municipal government

superfluous, A referendum vote does not change this result. A chaxter amendment even if approved

by mferendum, is unconstitutional if i it interferes w1th a government’s budgetmg authonty Seeeg, -
Charlotte County Bd. of County Cgmmissio'nm v. Taylor, 650 So. 2d 146, 147-149 (Fla. 2d DCA ' |

24

101




1995) (amendment to home rule county charter invalid on grounds that it was inconsistent with
general law requirements that the county commission, not the electors, establish a budget ahd le\;y ad

valorem taxes based upon certain statutory requircments); State ex rel, Keefe v. City of St
Petersburg, 145 So. 175, 175-176 (1933) (court held that initiative and referendum provisions of

city’s charter were not applicable to appropriations ordinances because such provisions would ‘

“materially obstruct, if not entirely defeat, the purpose of having a budget system™).
4, The County Cann;)t Force the Municipalities to Make a Direct Payment for
the IG Program’s Funding Under a Contract Implied in Law or Quasi-
Contract Theory. ‘
Because the ng arguments establish that the fee chafged by the County is an unlawful
tax, the Court need not consider the County’s affirmative defense that. the Municipa!ities must pay
for the IG Program in perpetuity under a contract ﬁnplied in l§w or quasi-contract theory. See Ans.
at Affirm. Def. # 6. Even if the Court were to consider it, however, this argument fails as a matter of
law. First, as stated previously, the County's chari;es for the IG Progrgm constitute unlawful taxes.
There is no constitutional provision, statute or case in Florida that allows the éounty to impose
unlawful taxes in equity under a contract implied m law or quasi-contract theory. An illegal tax is
still an illegal tax.* o |
Second, it is unlawful for the County to force the Municipalities to commit unspecified

amounts of taxpayer dollars to the IG Program in perpetuity. As stated above, Florida law requires

® If illegal fees, assessments and taxes could be imposed simply by charging them under an
implied contract or quasi-contract theory, then every governmental entity seeking to have its
illegal charges upheld would make this argument. A reviewof Florida case law, however,
demonstrates that governmental entities cannot justify illegal charges based on such theory, nor
are illegal charges upheld on such theory. See e.g., City of North-Miami, 555 So. 2d at 399 (city’s
regulatory fee imposed on' fortune tellers invalid; no mention of unjust enrichment argument to

“justify fee); Collier County, 733 So. 2d at 1012 (county’s govemnmental services fee was

unauthorized tax; no mention of unjust enrichment argument to justify charge); City of Port
Orange, 650 So. 2d at 1 (city’s imposition of road usage fee was invalid tax; no mention of
unjust enrichment argument to justify charge).
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that Municipalities maintain control over their own budgets and appropriations; See Art. VIIL, § 2,
Fla. Const.; and Chapters 166 and 200, Fla. Stat. The County, however, has implemented a system
to fund the IG Program that invades this control. Since the Cognty’s funding system violates the
Florida Constitution and Hoﬁda Statut&s; it cannot be enforced in equity under a contract implied in

law or quasi-contract theory.

Thirq, the County’s attempts to force payment under a contract implied in law or quasi-.

" contract theory is barred by the doctrine of sovereign immunity. The Florida Slupreme Court has
held that sovereign immunity from contractual suits has been waived by the Florida Legislature'
only for suits based on express written contracts. MIMQQMQ‘IM
Corrections, 471 So. 2d 4, 6 (Fla. 1984).. In Pan-Am, the Florida Supreme Court ‘speciﬁcally

limited the waiver to written contracts stating, “[w]e would also emphasize that our holding here
is applicable only to suits on express, written contracts which the state agency has statutory '
authority to enter.”® Id. The wéivgr of sovereign unmumty recognized in Pan-Am is
inapplicable to actions brought for oral 01; implied contracts. County of Brevard v. Miorelli

Engineering, 703 So. 2d 1049, 1051 (Fla. 1997) (finding the doctrine of sovereign.immunity

precluded recovery for cost of extra work performed without a written change order); Cigg' of
Key West v, Florida Keys Community College, 81 So. 3d 494, 497 (Fla. 3d DCA 2012) (finding

collegé protected by sovereign immunity against an action by cit_y to collect stormwater utility
fees where no written agreement existed between college and city obligating college to pay city’s

stormwater utility fees).

In Key West the city enacted an ordinance creating a stormwater utility system and

establishing stormwater utility fees to fund the system. Id, at 496. . There was no written

9 The sovereign immunity granted to the State has been interpreted to extend to municipalities.

Commercial Carrier Corp. v. Indian River County, 371 So. 2d 1010, 1016 (Fla. 1979).
| .. 26 .
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agreement be,tween the city and the college obligating the college to pay the city’s stormwater
fees. Id. at 49§. Nevertheless, the city billed the college for stormwater services. Id. The
college sued seeking a declaration that it.enj'oygd sovereign immunity with resi:ect to the fees.
The trial court agreed and granted summ.ar)" judgment for the Cb!lege. Id. The Third District
Court of Appeal affirmed. Id. at 496-97. |
in this case, the County seeké to recover costs for its IG Prggram under a contract implied
in law or qua;i-contraét theory. 'The. Count'y, however, canﬁot demonstrate that the
Mu_nic;ipalities’ sovereign immunity with respect to payment of County charges has been waived
By the Florida Legislature,. The County and the Municipalities do not have an express written
agreement for the payment of the IG Program’s funding. Therefore, the waiver addressed in
Pan-Am is not applicable. Without an express wﬁiver by the Florida Legislature, the County’s
- recovery under a contract implied in law or quasi-contract theory is barred._ American Home
oration, 908 So. 2d 459, 472 (Fla. 2005) (waiver
by Florida Legislature of sovereign immunity must be clear and unequivocal). .

CONCLUSION

The County’s attempts to collect money f;'om' the Municipalities under the County Charter
Amendment and Implementing Ordinance are attempts to collect illegal taxes. Moreover, the
County’s actions interfere with the Mmﬁciﬁalitiw’ home rule authority to control their budgets and
financial affairs. For these reasons, the County Charter Amendment and Implementing Ordinance
are invalid to the extent they demand a direct payment from the Municipalities for the IG Program.

The IG Program is a county program created by an amendment to the County’s Charter.

.County programs should'be funded by the County. This i§ the legal method and is consfstent
with the County’s funding of its other cou_ntywide. programs, capital projects and services.

Requiring the County to pay for the IG Program just means that the: Program will be funded with
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1

county ad valorem tax dollars instead of wi,th.bo;h. county and municipé.l ad valorem tax dollars.
County ad valorem tax?s are paid at the game rates by both inunicipal and county taxpayers.
Thus, municipal taxpayers Qill continue to pay for the IG Program through their county taxes
just as ﬁey have always done. The difference i§ that municipal @payefs will no longer be
required to also pay a portion of théixf municipal tax dollars over to-the IG Program given that the
Céunty’s eﬁ'oﬁs to directly charge the Muni'cipalities are unlawful.

It should further be noted that there is nothing proﬁibiting the County from utilizing Fla.

Stat. § 125.0101 to obtain funding for the IG Program. This statute authorizes the County to
enter into written agreements with the Municipalities for the provision of IG services to those
Municipalities over and_above the countywide lével of service;. Und'e_r_é negotiated agreement,
the Munici'palitieé may contribute to the IG Proérain’s funding, but do sé m a manner that is
legal and preserves municipal budéet authority. ' |
WHEREFORE, the Municipalities respectfully request that this Court grant their Motion
for Partial SM Judgment on Counts [ and IV of their Complaiht for Declaratory Relief, and

grarit such other and further relief as deemed just and proper under the circumstances.
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