IN THE DISTRICT COURT OF APPEAL OF FLORIDA,
FOURTH DISTRICT

CASE NO. 4D12-4325

SHERYL STECKLER, in her official capacity
as Inspector General of Palm Beach County,
Florida,
Appellant,
V.

TOWN OF GULF STREAM, VILLAGE OF
TEQUESTA, CITY OF RIVIERA BEACH, TOWN
OF JUPITER, CITY OF DELRAY BEACH,
TOWN OF PALM BEACH SHORES, TOWN OF
MANALAPAN, TOWN OF MAGNONIA PARK,
CITY OF PALM BEACH GARDENS, TOWN OF
HIGHLAND BEACH, TOWN OF LAKE PARK,
CITY OF WEST PALM BEACH, TOWN OF OCEAN
RIDGE, CITY OF BOCA RATON, municipal
Corporations of the State of Florida,
PALM BEACH COUNTY, a political subdivision,
And SHARON R. BOCK, in her Official capacity
as the Clerk & Comptroller of Palm Beach
County, Florida,

Appellees.
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OFFICE OF THE CITY ATTORNEY

401 Clematis Street - 5Sth floor
P.O. Box 3366 (33402)
West Palm Beach, Florida 33401

T of &S
‘West “Palm “Beach Tel. 568221360

“The Capital City of the Palm Beaches™”

November 14, 2012

Via Courthouse Judicial Drop Box
Honorable Catherine M. Brunson

Palm Beach County Courthouse

205 North Dixie Highway, Room 10.1213
West Palm Beach, Florida 33401

Re: Town of Gulf Stream v Palm Beach County; Inspector General
Our File No. 11-10974.003

Dear Judge Brunson:
I have enclosed a copy of this Court’s Order Setting Hearing on Non-Jury trial Docket beginning

November 5, 2012, and the City’s Motion for Partial Summary Judgment which was scheduled
at calgndar call as the number two case to be heard on October 29, 2012 at 1:30 p.m.

dny

Enclosure

cc: Martin J. Alexander, Esquire
Nathan A. Adams, IV, Esquire
Andrew J, McMahon, Esquire
Philip Mugavero, Esquire
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

CIVIL DIVISION CASE NQ.: 2011 CA 17953 AO

TOWN OF GULFSTREAM, et al., |

Plaintiffs, RECEIVED
VS- ‘ e

. . SEp 4

PALM BEACH COUNTY, a political subdivision, ‘ EP 21 2012

Defendant. CITy

/ - YATTORNEY's

SHARON R. BOCK, in her Official Capacity as the OFFIcE :
“lerk and Comptralier of Patm Beach County, ™~ ™~ ST ot
Fiorida, : '

Intervenor.

ORDER SETTING HEARING ON NON-JURY TRIAL DOCKET

A ‘The hearing on Plaintiff, City of West Palm Beach’s Motion for Pa rtial Summary
Judgment is hereby set f6r'2 hours on the 4 week docket be inning NOVEMBER 5, 2012 and
ending NOVEMBER 30, 2012. Docket call shall be heard before the Honorable Catherine M.
Brunson, on FRIDAY, OCTOBER 26, 2012 AT 9:30 A.M.,'in Courtroom 10D, Palin Beach County

NNag

Courthouse, 205 North Dixie Highway, West Palm Beach, Florida.
DONE AND ORDERED at West Palm Beach, Palm Beach Cour&m&da on this

day of September, 2012. . \}]
5\(.'1“‘6 A8 L
: ck® »agx@
CATHERINE M. BRUNSON, Circuit %WWB ge
) . . .' - e oﬁ“\
Copies furnished to! P “oc,ﬁ-

DOUGLAS N. YEARGIN; £5Q., City of West Palm Bech, PO, Bo% 3366, West Pai Beach, FL 33402,'561:822°1360
.2 2TIN ALEXANDER, ESQ., 222 Lakeview Av-e.. éﬁite 1bb0, West Paim Beach, FL 33401
AN A. ADAMS, IV, ESQ., P.O. Drawer 810, Tallahassee, FL. 32302
AHREW J. MCMAHON, ESQ.: Clty Assistant County Attomey, P.O. Box 1989, West Paim Beach, FL 33402
PHILIP MUGAVERG. E_SQ.-. As;istant Cbunty Attomey, P.O. Box 1988, West Palm Beach, Fl. 33402. ..

“if you are a'persor with a disability who needs any aceommodation in-order to participate In this proceeding, you are

entitted, at no cost to you, to‘the provision of certain assistance, Please contact the ADA Coordinator, in the
Administrative Office of the Court, Paim Beach County Courthouse, 205 North Dixie Highway, Room.5.2500, West Paim
Seach, Florida 33401; telephoné number (561) 355-4380 within two (2) working days of your receipt of thig Order, ifyou
are hearing or voice impaired, call 1-800-855-8770." . < F
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IN THE CIRCUIT COURT FOR THE
FIFTEENTH JUDICIAL CIRCUIT IN
AND FOR PALM BEACH COUNTY,
FLORIDA

CASE NO.: 50201 1CA0179533X0{XXMB
DIVISION: AO

TOWN OF GULF STREAM, VILLAGE OF
TEQUESTA, CITY OF RIVIERA BEACH, TOWN
OF JUPITER, CITY OF DELRAY BEACH,
TOWN OF PALM BEACH SHORES, TOWN OF
MANALAPAN, TOWN OF MANGONIA PARK,

CITY OF PALM BEACH GARDENS, TOWN OF ' COPY
HIGHLAND BEACH, TOWN OF LAKE PARK,

CITY OF WEST PALM BEACH, TOWN OF | RECEIVED FOR FiLING
OCEAN RIDGE, and CITY OF BOCA RATON, | AUG 30 2012

municipal corporations of the State of Florida,
SHARON R. BOCK

e ' CLERK & COMPTROLLER
w Plaintiffs, ‘ CIRCUIT CIVIL DIVISION
h PALM BEACH COUNTY, a political subdivision,
Defendant.

/

SHARON R. BOCK, in her Official Capacity as the
Clerk & Comptroller of Palm Beach County, Florida,

Intervenor.
/

PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT
AND INCORPORATED MEMORANDUM OF LAW

Plaintiffs, TOWN OF GULF STREAM, et al. (the “Municipalities”), by and through their
undersigned counsel and pursuant to Fla. R. Civ. P. 1.510, hereby move this Court for partial

éumrnary judgment on Counts I.and IV of their Complaint for Declaratory Relief. In support

thereof, the Municipalities state as follows:

Lo
<o
c3
2
rao
Lo




INFTRODUCTION

In 'Noyember of 2010, the voters of Palm Be,aclh County (the “County™) approved a
referendum amending the County Charter to create a countywide Office of Inspeétox General
(the “IG Program™). The IG Program was designed to provide oversight for publicly funded
transac'gions, projects, and other governmental operations in both the County_ and the 38
municipaiities within the County. The referendum stated that the IG Program would Se funded
by the County and “gl] other governmental entitiesr subject to the auﬂmpri'tyl of the Inspector
General.;’ After the referendum passed, the County s;ent invoices to all 38 municipalitiés
demanding payﬁent for a portio-n of ;he IG Program’s funding. | The Couﬁty’s dcxﬁand for
payment is unlawful. The County’s charges to the muxlicipal'ities for the IG Program ;:onstitqte'
ﬁnauthorized taxes, no matter how the Céunty wishes.to charactérize them. A referendﬁn vote
does not. change this result. The referendum only allowed the County to extend the IG Program
into the municipalities. It did not legally authorize the County to impose a fee on the
municipalities. Fourteen of the Municipalities have sued seeking declaratory relief on these
grounds. |

' The Municipalities are not requestiﬁg this Court overturn the creation- and establishment of
the IG Program. . Instead, they bring this action solely to contest the County’s demand for payment.
The IG Program will continue as it exists even if the Municipalities brcvail. The IG Program will
_‘ be funded by the County just like the County s other countywide programs. Municipal taxpayers
pay county taxes in the same amount as taxpayers residing i in the umncorporated areas of the
county. Thus, municipal resxdents and unincorporated county remdents will continue to pay for the
IG Program with their county taxes as they have always .done. ‘The only change will be that the

County can no longer require municipal residents to pay extra for the IG Program.
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STATEMENT OF UNDISPUTED FACTS

_ Histo;x of Counmfde Programs in Palm Beach Coung‘

Palm Beach County adopted a “homé rule” Chgrter in 1985 (“the Charter”). See County’s
Amended Answer to Complaint (“Ans.”) at § 8. Article ], Section 1.3 of the Chartér sets forth the
relationship bet\;veén County ordinances and Mﬁnicipal ordjnaﬁccs which conflict with one
~ another. Ans. at 1 8. Tﬁis Charter section prévides that municipal ordinances prevail over County
ordinances to the extent of any conflict, exce;:;t m instances wher_e the voters of both the County
and the municipalities have voted in a referendum to amend the County Charter to create a
“countywide” program on a particular subject matter. Ans. at §8. The approval of a “countywide”
program by referendum vote makes that iarogram .applicable in both the County and the
municipalities within the County. Ans. at 9. The referendu;n process is initiated by a “Charter
Ordinance,” which has been adopted by the Board of County Commissioners (“BCC™) and which
describes the proposed “countywide” pré)gram to be voted on. Ans. at §9. After a referendum is
apprdved by the vofe;s, the municipalities cannot pass an ordinance in conflict with the Charter
Ordinance. Ans. at Y 3-.9.

Prior to 2010, five amendments to the County Charter occurred Ans. at § 10, These .
am;.andments included: (a) ﬂie protection of wells and wellfields; (b) ﬁle Ereation of countywide
impact fees; (¢} the creation of a _co;untywide Plann.iﬁg Council and Land Use 'lEIement; (d) the
creation of a countywide level of service for certain roads; and (¢) the creation of uniform procedures
for voluntary annexation. Ans, at Y 11. All of these amendments were initiated by the BCC, and
were the subject of a Charter Ordinance. Ans. at § 10. All of these amendments -werc approved by

the voters in both the municipalities ‘and the unincorporated portions of the County after a

referendum vote. Ans. at § 11. None of these amendments forced the Municipalities to pay for costs
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associated with the countyWide programs. Ans. at § 13. Instead, the proérams were funded by the
County through county ad valorem taxes.! Ans.at{12. |

Municipal taxpayers pay county ad valorem taxes in the same amount as taxpayers residing
in the unincorporated areas of the County. Ans. at §75. Thus, a countywidé program, when
“funded” by the County, means that the program is being paid for by both municipal and county
taxpayers through their county ad valorem taxes. Ans. at { 76; see also Fla. Const. Art. VIII,
Sectién 1(h) (county levies ad valorem taxes on municipal residents to paﬁr for cou_ntywide
programs). Under this system, the County does not require that municipal taxpayers pay extra
for the countywide program by separately invoicing their respective Municipalities.

Municipal taxpayers also payl ad valorem taxes to their n-especti've Municipalities. Ans, atJ
78. Thus, a countywide program, if required to be “funded” by the County and by invoicing each
Municipaliﬁr, means that municipal taxpayeis would be paying for the program through their
county ad vﬂomm taxes and again tin'ough'their municipal ad valorem taxes. See Fla. Const. Art.
VII, Section 9(a) {counties and municipalities both levy ad valorem taxes t-o pay for programs
and services); Fla. Stat. § 125.016 (cbunty ad valorem taxes); Fla. Stat. § 166.211 (municipal ad

valorem taxes).

‘New Ethics Ordinances in Palm Beach County and
the Creation of the Office of Inspector General

In 2009, the BCC adopted ordinances that created a new Code of Eihics, a Commission on
Ethics to enforce the Code of Etlﬁt_:s, and an Office of Inspe,ctai‘ Generat (collectively the “Ethics
Ofdinanccs”). Ans. at 1§ 16-17. At the time of their passage, these new Ethics Ordinances were

applicable only in the unincorporated portions of Palm Beach County. Ans. at q17.

! The County has offset the costs for some of its countywide programs by charging fees to the

persons or businesses seeking to develop properties within the County. For example, the County

has imposed impact fees and wellfield protection fees on developers in order to offset the costs
of the County’s review of their projects. Ans. at§12.
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On July 20, _2010, the BCC adopted Ordinance No, 2010-019 (the “Ballot Ordinance™),
which was designed to extend the Ethics Ordinances to all municipalities within the County.

Ans. at 27-28; see gl_s_g a copy‘of the Ballot Ordinance attached hereto as Ex. 1. The Ballot

Ofdinance called for a referendum to be held at the next election to ask the voters whether to

amend the County Charter and crf_:-ate a countywide Code of Ethics, a countywide Corﬁmission
on Ethics and a countywide Office of Inspector Generai (the proposed “Charter Amendment”).
Ans. at § 28. Once approved, t.hesel countywide prograﬁ:s would be applicable in all
municipalities in addition to the uhincorporated areas of the County where they were already in
effect. Ans, at §28. |

- With respect to the proposed coﬁntywide Commission on Etﬁics and its funding, Section
8.2 of the Ballot OIdina'nc;e provided: “The.ConuniAss'ion on Ethics shall be adequately funded
by the County Commission and all other gm;ernmental en.tiﬁes that M fo be subject to the
.authority of the Commission on Ethics pursuant tor interlocal agreement.” (emphasis added.)
Ans. at § 29; Ex. 1. The Ballot Ordinance did not require the Municipalities to pay abortion of the

funding for the operation of the Comximis$ion on Ethics if the referendum was passed. Ans, at § 30.

Rather, the Ballot Ordinance only contemplated that the County and any gbveﬁlmental entities -

who elected to enter into interlocal agreements with the County to voluntarily come under the
| jurisﬂiction of the Cdmxﬁissvi.on. on E‘thics would provid;a the fundmg fpr this Office. Ans. at{31;
Ex. 1. The use of the language “that elect to™ was intended to app_ly to the éonstitutional
Ofﬁces; the School District of Palm Beach County, the Health Care Di'strict or other
governmental entities should Fﬁos.e entities elect to enter into interlocal agreements with the
County to share in the funding of the Commission on Ethics. Ans. at § 32; Ex. 1. The Bé.llot

Ordinance’s funding for the Commission on Ethics, to the extent it did not require the




Mumclpahtles to pay money. toward the program was consxstent with the previously adopted
countyvnde programs mentioned above. Ans. at q33.

With respect to the funding for the countywide Inspector -General Pro'gram,‘ the Ballot
Ordinance proposed a funding system that was materially different than the one used for the
Commission on Ethics. Ans. at § 34; Ex. 1. Section 8.3 of the Ballot Ordinance, entitled
“Inspector General,” contained the following statement at line 10:

The Office of Inspector General shall be funded at minimum in an

amount equal to one quarter of one percent of contracts of the

_ County and all other governmental entities subject to the authority-

of the Inspector General (the “Funding Base”) as determmed by

the Implementing Ordinance. '
Ans. at § 34; Ex. 1. The County argues that Section 8.3 requires the Municipalities to directly
pay for funding associated with the countywide IG Program. See Ans. at Affirm Def. #2. The
Ballot Ordinanbc, however, did not give the Municipalities an ability to decline the IG service
after the réferendum passed and thereby avoid this mandatory cost sharing. See Ex. 1.

.Sections 8.3 and 8.4(a) of the Ballot Ordinance also contained provisions demonstrating
that the County, and not the Municipalities, retained the exclusive authority to determine the
budget and increases to the funding base for the IG Program. The Municipalitics are not given
any authority under the Ballot Ordinance to make these determinations even though the County
demands they pay money toward the fundmg of the IG Program Section 8.3 provides:

The Board of County Commissioners may increase or decrease the
Funding Base upon a showing of need for such adjustment based
upon criteria contained in the Implementing Ordinance but in no
event shall the Funding Base be reduced below one quartet of one
percent unless the request for such reduction is made by the

Inspector General.

" Section 8.4 further provides:

The Board of County Commissioners has adopted ordinances _ :
"establishing and providing for the funding, authority and powers of : 2




the Palm Beach County Commission on Ethics. and the Office of -
Inspector General (the “Existing Ordinances™).

See Ex. 1.

With respect to the actual ballot language to be presented to the voters, Part 2 of the
Ballot Ordinance, entitled “Referendum and Ballot Language,” stated:

On November 2, 2010, a general election is to be held, and. in

accordance with the requirements of the Constitution and Laws of

Florida, the following question shall be placed on the ballof by the
~ Supervisor of Elections: '

REQUIRING COUNTY CODE OF ETHICS, INDEPENDENT
ETHICS COMMISSION AND INDEPENDENT INSPECTOR
GENERAL

Shall the Palm Beach County Charter be amended to require the
Board of County Commissioners to establish by ordinances
applicable to Palm Beach County and all municipalities approving
this amendment: a Code of Ethics, an independent Commission on
Ethics funded by the County Commission, and an independent
" Inspector General funded by the County Comrmission and all other

governmental entities subject to the authority of the Inspector
General" ‘

YES
NO

Ans. at §37; E}-c. 1. The actual ballot language \;as silent as to the specific method to be used in
funding the Tnspector General Program. See Ex. 1. Both the Ballot Ordinance and actual ballot
language were silent as to the a‘nticipateﬂ buxiget for, or the estimated annual costs to fund the IG
Rrogram See Ex.1.

Cn. November 2, 2010, the referendum vote was held on the proposed countywide Ethics

Ordinances. Ans. at § 42. A majority of the voters in each of the 38 Municipalities and in the

mﬁncorporat;:d-areas of Palm Beach County approi!ed the ‘ballot language as presented- above.

Ans. at §42.
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On May 17, 2011, the BCC adopted Ordinance No. 2011-009, which implemented the
- newly approved countxvgide 1G Program and outlined the funding mechanism for said Program
(the “Implemepting Ordinance™). Ans. at § 43; see also ra copy of the Implementing Ordinange
attached hereto as Ex. 2. The BCC implemented the nev;rly apprév’ed countywide Commission on
Ethics and Code of Et}ﬁcs'through separate ordinances. See Paim Beach County. Ordinance Nos.
2011-010 (Commission on Ethics) and 2011-011 (Code of Etlﬁcs). The Implementing Ordinance
for the IG Program requires that the Municipalities pay a portion of thé funding for the Program.
See Ex. 2 at Section 2-429(1). The Implémenting Ordinance further gives the BCC, and not the
Municipalities, the authority to adjust the funding base percentage on an annual basis. See Ex. 2
at Section 2-429.1(2). The Implementing Ordinance funﬂer gives the BCC, and not the
Mu‘nicipali_ties, t.h_e exclusive éuthority to approve .the Inspector General budget for the coming
fiscal year. See Ex. 2 at Section 2-429(6).. Finally, the Implementing Ordinance gives the BéC,
apd not the Mlmicipalities,.the exclusive authoritly to approve gupplemental budgetirequests from
the Inspector Genelizil during the course of a fiscal year. See Ex. 2 at Section 2-429.1(1 )(&;).
The County, through its Clerk " & Comptroller, issued ﬁxe first invoices to the
Municipalities for the IG Program in Cctofaer of 2011.2 See e.g., Invoices to West Palm Beach,
copies of which are attached hereto as Composite Ex. 3; Am_ended Complaint for Intervention by

Clerk & Comptroller of Palm Beach County at 22,

2 The County sought to charge all municipalities within Palm Beach County approximately

$327,898.00 for the IG Program from June 1, 2011 through September 30, 2011, and an

additional $1,263,509.00 for the Program from October 1, 2011 through September 30, 2012,

See Composite Ex. 3. These total amounts were divided into shares and the shares were assigned

: to each municipality. Id. For example, the City of West Palm Beach’s share for June 1, 2011

L through Septembér 30, 2011, was approximately $77,929.00 and its share for October 1, 2011

through September 30, 2012, was approximately $303,309.00, Id. Each municipality’s share

- was divided into quarterly payments. See Ex. 2 at Section 2-42%(7) and (8). The first invoice to
- ~ the Municipalities for Fiscal Year 2012 represented the first quatterly payment. Id.
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On November 14, 2011, the Municipaiiti_ee filed their Complaint for Declaratory Relief,
which commenced the. eur:rent liti'gatiorr. Count I of the Complaint, which is the eubject of this
morion for i:aartial surnmary judgment, alleges that the County’s charges. to the Municipalities for
the IG Program constifute an illegal tax. Count IV of the Complaint, which also is the subject of
this motion for pa.rtral surmnary judgment, alleges that the County s charges to the Mumcrpahtles
for the IG Program invade the Municipalities’ constltutlonal and statutory right to maintain control
over their own budgets. | | A

SUMMARY OF ARGUMENT

The County contends that the Merﬁcipalities'are .required to directly pay a portion of the |
IG Program’s funding because ti]at is what the voters appm\..fed by referendum. According to the
County, this is where the Court’s inquiry should end. However, just because the voters veted for
an item does. not make it legal. Florida law is clear that the County cannot do something by
referendum vote that it cannot do on its own.

On its own, the County cannot unpose mandatory charges on the Municipalities to fund
the countywide IG Program. To be lawful, the charges to the Mumcrpalmes for the IG Program |
must qualify as one ef the following: (1) user fees; (2) speciel assessments; (3) regu]atory fees;
or (4) taxes. The charges for the IG Program are none of these User fees must be voluntary
w1th the option to decline the service at any time and thereby avoid the charge.- The
Municipalitics have no ability to opt out of the IG Program at any time and thereby avoid the

charge. Special assessments must provide benefits to real property. There is no dispute here that

the chargee for the IG Program do net benefit real property. Regulatory fees may be imposed
pursuant to Fla. Stat. §.166.221 on “businesses, professions, and occupations” so long as t!re fee
! is commensurate with the cost of the‘regu_tatory activity. Despite the County’s reliance on

Section 166.221 to justify charging the Municipalities for the IG Program, the plain language of

9




this statute does not permit a count.y to levy a regulatory fee on muqicipalities. In addition,
regulatory fees can only be imposed where there is a trise regulatory scheme in place. The IG
Program is not a regulatory program, but an advisory program. Fi-nally,‘a lawful tax must be
authorized by general law or the Florida Constitution. | There is no éenefal law or Florida
Constitutional provision allow;aving the County to. impose an Inspector General tax on the
Municipalities. ~ Since the County’s charges do not qualify as valid user fees, special
assessments, regulatory fees or taxes, those charges are illegal taxes. -

On its own, the County also cannot invade a municipality’s “home- rule” power and
essentially mandate that a municipality ai)propriate specific funding for a countywide program.
A municipality controls its own budget and financial affairs. This power is granted to a
municipality by the Florida Constitultibn and Chapter 166 of the Florida Statutes. Here, the
County has invaded municipal home rule powér by requiring the Municipalities to approi:riatg
and subsequently pay set costs toward the countywide 1G Program. fhe County, and not the
.Municipalities, dictate how much these costé are and when they are paid. These ﬁmding
mandates are unconstitutional. ,‘

Given that on its own, the County has no legal authority to demand payment from the
Municipalities for the IG Program, thé County cannot use the referendum vote to give_ itself that
authority. ‘A referendum does not transform unlawful actions into lawful ones, For these
reasons, the Municipalities are entitled to paftial summary judgment in their favor.

ARGUMENT

A, Legal Standard Applicable to Motions for Sumrﬁary Judgment.
- Rute 1.510(c) of the Florida Rules of Civil Procedure provideé that summary judgment “sshall
1 . be rendered forthwith if the pleadings and summaxy judgment evidence on file show that there is no

gcnume issue as to any material fact and that the moving party is entttled to a judgment as a matter of

10
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law.” Once the party moving for summary judgrﬁent has established its claim with competent
record evidence, “the opposmg party must come forward with counter-evidence sufficient to
reveal 3 genuine issue." Walter T. Embry, lnc v. LaSalle, Nat'l Bank 792 So. 2d 567, 569 (Fla.
4th DCA 2001). It is not enough for melopposing,party to merely assert that an’issue exists. See

Williams v. Garden City Claims, Inc.,'of New fork. Totura & Co., Ing,, 796 So. 2d 586, 5887

(Fla. 3¢ DCA 2001). When the material facts are undisputed and the moving party is entitled to
judgment as a matter of law, it 1s the court’s dut)-r to enter summary judgment. See Volusia County 'v.
- Aberdeen at Ormond Beach, L.P,, 760 So. 2d 126, 130 (Fla. 2000); Castellano v. Raynor, 725 So.2d
1197 1199 (Fla. 2d DCA 1999).

B. The Municipalities Are Entltled to Partial Summary Judgment as a Matter of Law
onr Counts { and IV ol‘ Their Complaint for Declaratory Relief.

1. The County Cannot Do By Referendum VYote. What It Cannot Do ()n Its
Own.

The County ar_gues'that the Municipalities must directly pay for a portion of the IG.
Program’s funding because that was the system approved by the voters. However, just beceuse
the voters voted for an item does not make it legal. See Ans. at 9 60; Gaines v. City of Orlando,
450 So. 2d 1174 (Fla. 5th DCA 1984) (a charter provision that conﬂlcts with the state
constitution or state law is not any more lawful sirply because the charter provision was adopted
by the electorate). The Gaines case is clear that .the County cannot do something by referendum
vote thet it cannot do on its own. Id. at 1179 and 1182 (since state law prohibited the city from
utilizing an ordinance or charter amendment to command a utilities eommission not to build an
electrical plant, court held that the voters acting through- the initiative or referendum process
could not do so either). Therefere, the inquiry for this Court is not whether the voters voted for

- the Municipalities to pay the County’s mvo:ces fora portmn of the IG Program’s funding. The

inquiry is whether the County has the legal authonty, on its own and without the assistance of a

1
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referendum, to charge the Municipalities for these countywide costs in the first place. State law
unequivocally provides that the County does not have such authority.

2, On Its Own, the County Has No Legal Authority to Charge the
Municipalities for the IG Program (Count I of the Complaint).

Under Florida law, local g§vemmepts3 havg: a iimitcd nun_lbér of ways théy can gener;ate
revenue to pay for their services and proérmns. AThe primary_ methods for generating revenue
includ_e the levying'of fees, assessments and/or ta;ces. .Here,' the County’s charges to the
Municipalities for the IG Program must qualify as one g;f tﬁe following Iega}ly available methods
to generate revenue in order to be valid: (1) user fees;-.(Z) special assessments; {3) regulatory
fees; or (4) taxes. See e.g., State v. City of Port Orange, 650 So. 2d 1 (Flé. 1994) (user t:ees
versus taxes); City of Boca Raton v, State, 595 So. 2d 25 (Fla. 1992) (special assessments versus

taxes); Broward County v. Janis Development Corp., 311 So. 2d 371 (Fla. 4th DCA 1575)

(regulatofy fees versus taxes). The County’s charges fail to qualify as any one of these revenue
generators. The County even admits in it; Answer and Affirmative Defenses that the charges do
" not qualify as user fees or special assessments. See Ans. at 99 55 and 57; Affirm. Def. # 1, 3 and
5.% Therefore, the County has no legal at.ltlmrity-to charge thé Municipalities for the IG Program. ’

a. The County’s Charges to. the Municipalities Do Not Constitute User
Fees. o ' .

The County is correct that its charges to the Municipali-ties for the IG Program do not
constitute user fees. A user fee is paid by someone in order to “use” a governmental service or

facility. City of Port Orange, 650 So. 2d at 3; St. Lucie Coung v, City of Fort Pierce, 676 So. 2d

3 Under Florida law, there are two types of general purpose local governments: counties and
municipalities. Counties are govemed by Article VIII, § 1 of the Florida Constitution, and
Chapter 125 of the Florida Statutes. Municipalities are separate and distinct legal entities from
counties and are governed by Article VI, § 2 of the Florida Constitution, and Chapter 166 of
the Florida Statutes. : . _

* The County argues that the charges for the IG Program are regulatory fees, which are discussed
in more detail below. See Ans. at Affirm. Def. # 1, 3 and 5. ' -
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35 (Fla. 4th DCA 1996). To -be lcgal, user fees must be paid voluntarily. City of Port Orange,
650 So. 2d at 3. Voluntariness has a unique meaning under user fee law. The voluntarincs;s
requirement is not met just because the electorate voted to have the Municipalities take part in
the IG Prog.ram. Voluntariness means the .;-Jarty paying the fee (i.e. the Municipality paying the
County’s ihvoice) has the option of ﬁot utilizing the gbvemmental seﬁice and thereby avoiding
the charge. Id. In other words, the party sﬁbject to the fee has the ability to “opt out” at any time
~ and avoid the fee. The fee cannot be mandatory. Id. at 4. A mandatory charge is indicative of

tax. See State ex rel. Gulfstream Park Racing Ass’n v. Florida State Racing Comm’n, 70 So. 2d

375, 379 (Fla. 1953) (Terrell, J.,.concum'ng) (Atax “isa fprced charge or imposition, it operates
whether we like it or not and in np.senﬁe depends on the will or contract of the one on whom it is
imposed.”)..

In City of Port Orange, the Florida Suprefne Court hel& that the city’§ imposition of a fee
related to the use of cit§ roads in order to defray the costs of maintaining and improving those
roads was an invalid tax rather than a user fee because the fee did not satisfy the voluntariness
requirement. 650 So. 2d at 3-4. The Court held that the fee was “mandatory” given that the
property owner subject to the fee did not have a choice to opt out of using city roads. Id.at4. In
St. Lucie County, the Fourth District Court of Appeal held that a city’s payment of a fee to the
county pursuant to an interlocal agreement in order to use the county’s landfill was a valid user
fee. 676 So. 2d at 36-37. The fees were voluntarily paid and voluntarily renéwed by contract fcl.\r
several years. Id. at 37. When the fees bec.ame too high, the city opted out of using the county’s
landfill and chose to dumi: its gafbagé elsewhere. Id. |

In the instant case, the Implementing Ordinance requires that the Municipalities pay a
portion of the IG Program’s 'fundiné by invoice. The County’s charges are mandatory. The

Murnicipalities have no ability to opt out of the IG Program at any time and thereby avoid the
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charge. This does not satisfy the voluntary requirement under user fee law. Therefore, the
County’s charges for the IG Program do not qualif)i as valid user fees.

b. The County’s Charges to the Municipalities Do Not Constitute Special
Assessments.

The County is correct that its charges to the Municipalities for the IG Program do not

constitute special assessments. A special assessment is a specific charge designed to recover the

costs of improvements (i.e. water, sewer) that benefit real property. See City of Gainesviiie V.
State, Dep’t of Transp., 77§ So.2d 519, 526 (Fla. 1st DCA 2001). Under Florida law, a special
assessment must meet two requirements in order to be legal: (1) the property assessed must -
derive a special benefit from the improvement or service piovided; and (2) the assessment must
be fairly and reasonably apportioned among the properties that receive the special benefit. City
of Boca Raton, 595 So. 2d at 29.

As stated above, special assessments inust provide benefits to real property. The County
does not dispute that the <.:ha:ges for the IG Program are not designed to recover the costs of
jmprovements that benefit real property. Sce Ans. at 9 57:. Therefore, the County’s charges for
the IG Program do not qualify as special assgssments.

¢. © The County’s Charges to the Municipalities Do Not Constitute
Regulatory Fees.

. In the instant case, the County claims itsi charges to the Municipalities for the IG Program
are regulatory fiaes. See Ans. at Aﬁirm. Def. # 1, 3 and 5. The label the County places on the
charges, however, is not controlling. The County’s limited authority to tax may not be expanded
simply by .calling the chérge a fee rather than a tax. See City iaf Pc_)rt Qrange, 650 So. 2d at 3.
The County must actually meet the requirements for regulatory fees in order foi them to be vaiid.

The County cannot satisfy these criteria.
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First, the County’s ability to impose regulatory fees in a municipal jurisdiction is
. governed by Fla. Stat. § 166.221.% This statute reads as follows;

A municipality may levy reasonable business, professional, and

occupational regulatory fees, commensurate with the cost of the

regulatory activity, including consumer protection, on suckh classes

of businesses, professions, and occupations, the regulation of

which has not been preempted by the state or a county pursuant to

a county charter.. '
(emphasis added). Here, the County is not ché.rgin'g fees to the “businesses, professions, and
occupations” that may be subject to the IG Program. Instead, the County is charging municipal
governments. A municipality is not "a “business, profession, or occupation™ within the meaning
of this statute. To hold otherwise would mean that a municipality could charge a fee on itself.

That does not make sense. Moreover, to hold that a municipality is a “business, profession or

occupation” under § 166.221 goes against the statute’s plain and unambiguous language. See

Daniels v. Florida Dep’t of Health, 898 So. 2d'61; 64-65 (Fla. 2005) (when a statute is clear and
‘unambiguous, courts will not look behin_d the stafute’s plain language for legislative intent; the
statute’s plain and ordinary meaning must cqnu-olj;_ Holly v. Auld, 450 So. 2d 217, 219 (Fia.
1984) (when the language of a statute is clear ;cll'ld unambiguous and conveys clear anci definite
mealning; there is no reason to resort to rules of ‘sltatutory construction; statute must be given its
plain and obvious meaning). | |

. A plain reading of ‘the statute makes it clear that the phrase “businesses, professions, and

occupations” does not include mﬁnicipalities. The statute does not provide that & regulatory fee

* Section 166.221 is found in the “Municipal Home Rule Powers Act” under the heading of

“Municipal Finance and Taxation.” This section refers only to a “municipality’s” ability to levy
regulatory fees. A charter county is “akin” to a municipality for purposes of levying fees so long
as all legal requirements for imposing the fees are met, See Palm Beach County v. Belisouth
Telecommunications. Inc., 819 So. 2d 876, 877 (Fla. 4th DCA 2002), Thus, while a charter
county is authorizéd to act like’a municipality and levy a regulatory fee pursuant to section
166.221, Fla. Stat., the regulatory fee may only be imposed upon the specific classes set forth in
the statute. ‘ - T : '




|
%

can be charged fo a municipality. Instead, the statute only prow;ides that a regulatory fee can be
charged by a municipality. The statute expresslj( differentiates between the municibalities
imposing the fee and the¢ “businesses, profcssioﬁs, and oécupations” paying the fee. This
distinction indicates that the Legiglaﬂne intended to treat these two groups differently.

A review of Florida case law interpreting Section 166.221 confirms that the phrase
“businesses, professions, and occupations” was not intended to include municipalities. The only
cases that mterpret this statute involve factual scenarios where a mummpahty has tried to impose
regulatory fees on non—govemmental entities such as street vendors and fortune tellers. See e.g.,

City of Key West v. Marrone, 555 So 2d 439 (Fla. 3d DCA 1950) (mobile vendors); City of

North Miami v. Williams, 555 So. 2d 399 (Fla. 3d DCA 1990) (fortune tellers). There is no case

in Florida where a charter county or a municipality has been allowed to impose a regulatory fec

© ona municipality pmrsuant to Section 166.221.

Second and assuming arguendo thaf Section 166.221 authorizes the County to impose
regulatory fees on the Mumclpahtles in this case, the fees must stlll be 1mposed pursuant to some
form of regulatory scheme. See Fla Stat. § 166.221. For example, in City of Key West, ‘the
Third District Court of Appeal addressed whether a city ordinance that purportedly regulated
mobile vendors imposed a regulatory fee or a tax. 555 So. 2d at 440. The court held that the
fees imposed by the ordinance were proper regulatory fees because the city had established an

extensive regulatory scheme for mobile véndors through its ordinance. 1d. In addition to

mandatory fees for licensing, p_roccssing and solid waste collection, the regulatory scheme

restricted the business hours of mobile vendors, the location of mobile vendor carts and the
transferability of mobile vendor licenses. Id. The ordinance also required that owners possess

liability insurance and personally accompany their carts. Id.
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In Citv of North Miami, the Third District Court of Appeal reviewed whether a city

" ordinance imposed a proper regulatory fee on fortune tellers. 555 So. 2d at 400.. The court held

that the city’s regulatory fee was invalid because the city made no provision, by ordinance or

otherwise, for the regulation of fortune telleérs, Id. Similarly, in Tamiami Trail Tours, Inc. v.

City of Orlando, 120 So. 2d 170 (Fla. 1960), the Florida Supreme Court held that a city

ordinance that purportedly regﬁlated truck freight zones within the city impermissibly imposed a
tax becaus;e its sole purpose was to generate revenue for the city. Id. at 172-173.

Based on the case law cited above, a “regulation” must be mandatory or of a binding
nature. A “regulation” also must contain detailed standards, rules, guidelines and requirements
relating to the conduct being regulated. 'Th.e County’s Charter Amendment and the County’s

Implementing Ordinance do not meet these requirements and therefore, fail to create a regulatory

‘'scheme over the Municipalities. While these documents clearly outline the duties and obligations

of the Inspector General, they fail to provide identifiable standards of conduct or procedures that

‘must be followed by the Municipalities. The Implementing Ordinance outlines: the establishment

of the Inspector General’s Office (Section 2-422); the Inspector General’s duties {Section 2-423);_
the Inspector General’s qualifications (Section 2-424); the Inspector General’s contract (Section 2~
425Y; the Inspector General’s facﬂmes and staﬁ' (Secnon 2-426), the Inspector General’s reports
and recommendatnons (Section 2-427); the Inspector Generai’s annual reports and job performance
reviews (Section 2-428); and the Inspector General’s funding (Sections 2429 and 2-429.1). The
Implémenting Ordinance also provides that the Inspectéx; General “shall initiate, conduct, supervise
and coordinate investigations designed to | detect, deter, prevent and eradicate fraud, waste,
mismanagement, misconduct, and other abuses by” county and municipal officials and employees
and those persons doing business with the County .or Municipalities. Ex. 2 at Section 2-422. The

Ordinance, however, does not provide procedures which restrict a municipality or regulate its
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activities; nor does it define the specific type of conduct sought to be prevented; nor does it
proscribe mandatory standards of conduct for the Municipalities to follow.® This is not sufficient
to create a regulatory scheme. | |
The Charter Ameﬁdr‘ncnt and Implen'len.ting Ordinance also are clear that the Inspector
~ General only reviews county and municipal functions in an advisorjz capacity and does not
regulate a municipality’s conduct.. Ex. 1 at Sectjon 8.3; Ex. 2 at Sections 2-423(1)(c) and (12);
2-427. The Implementing Ordinance expressly states ir; fact that the Inspector General can only
make recommendations to the Municipalities. Id. The Inspector Geﬁeral cannot force the
Munic_iba;lities to comply with its reccommendations. Id.  The Inspecto_r General’s only avenue
of action is to “notify” the appropriate law enforcement agéncies if the inspector general suspects
| crimi.nal activity. Ex. 2 at Section 2-423(4).

Local governments may charge regulatory fees to cover the costs of regulating certain

activities.” See Broward County, 311 So. 2d at 375. Local governments may not charge
regulatory fees for general revenue purposes. . Id. at 374. If a charge is not in any sense

regulatory, but is imposed for general revenue purposes, then it is a tax and not a fee. Id. In

Broward County, the Fourth District Court of Appeal held that a land use fee imposed as a

condition to the issuance of building permits was an invalid tax rather than a regulatory fee given

5 The countywide wellfield protection ordinance is an example of a regulatory scheme. See
Sections 1.3(1) and 3.3 of the County Charter; County Unified Land Development Code, Art. 14,
Chapter B. This ordinance regulates and prombxts “the use, handling, production and storage of
certain deleterious substances which may impair present and future public potable water supply
wells and wellfields.” This ordinance provides specific criteria, rules and guidelines that
developers must follow to protect nearby wellfields.

7 For example, the County regulates development and construction near wellfields on a
countywide basis. See Sections 1.3(1) and 3.3 of the County Charter; County Unified Land
Development Code, Art. 14, Chapter B. The County charges certain fees to developers to cover
the cost of reviewing their dcvelopment applications for compliance with the County’s wellfield
protection standards. Id.
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that the fee was not used to offset the “necessary expense of regulation,” but instead was
designed to be a revenue generator. Id. at 374-375. Specifically, the court held:

It is undisputed that the city expected some Six Million
Dollars in anticipated revenue from the first year the
ordinance was in effect, ‘and it is impossible that such
revenue could approximate any cost of regulation. In
Batemen v, City of Winter Park, 160 Fla. 906, 37 So. 2d
362 (1948), the -Florida Supreme Court spoke to the
difference between a tax and a fee:

“The difference between a liquor license fee and a tax may
be thus stated: Where the fee is imposed for the purpose of -
regulation, and the statute requires compliance with certain
conditions ‘in addition to the payment of the prescribed
surn, such sum is a license proper, imposed by virtue of the
police power; But where the fee is exacted solely for
revenue purposes, and payment of such fee gives the right
to carry on the business without the performance of any
other conditions, it is a tax.” (Emphasis added.) Id. 37 So.
2d at 363. ‘ _

T kA%

The fee here is simply an exaction of money to be put in
trust for roads, which must be paid before developers may
build. There are no other requirements. There are no
specifics provided in the ordinance as to where and when
these monies are to be expended for roads, apparently this
was to be left for future commission determination. This
fee, therefore, is an exercise of the taxing power ....

Id. at 375.
Given the above, the County’s charges to the Municipalities for the IG Program do not

constitute valid regulatory fees. Instead, they are an exaction of money for revenue generating

_purposes. As stated previously, a charge that is not in any sense regulatory, but is imposed for

general revenue purposes, is a tax. Broward County, 311 So. 2d at 374.
The true tax nature of the Cdunty’s charges is further evidenced by the fact that the

County only has sent bills to the Municipalities for the 1G Programt, and not to the municipal




contractors, subcontractors and other pa:ties' doing business with the Municipalities that are also
under the Inspector General’s jurisdiction. §g§ e.g., Ex. 2 at Section 2-422. Assuming arguendo
that the charges for the IG Program were true regulatory fees, then the County would impose
them on everyone that is allegedly being reéulated. The Coupty has not done so. Instead, the
County has chosen to selectively charge the Munici;ialitie; to generate revenue for the Program.
This is plainly and simply a tax on municipal governments.

d. The County’s Charges to the Municipalities Do Not Constitute a Valid
Imposition of Taxes.

A tax is a forced charge 6r imposition. State ex rel. Gulfstream Park Raéing _Ass’n, 70
So. 2d at 379. No tax may be levied in the State of Florida except according to law, and all
forms of taxation, except ad valorem taxes, are preempted to the state. See Article VII, Section
1(a), Fla. Const. Counties may. be authorized by general law as set forth in the Florida Statutes
to levy other forms of taxes, See Arti#le VII, Section 9(a), Fla. Const. In other words, taxation
by a county must be expressly authorized by the Flpﬁda Constitution or by a general la\;' passed

by the Florida Legislature. See City of Port Qrange, 650 So. 2d at 3; Article VII, Section 1(a),

Florida Const. (1968). Local ordinances that impose taxes that are unauthorized by general law
are unconstitutional. Collier County v. State, 733‘1.So. 2d 1012, 1019 (Fla. 1999-). Statutes
-authorizing local governments to tax also are to be strictl); construed, City of Tampa v. Birdsong
Motors, 261 So. 2d 1, 3 (Fla. 1972). Any doubts about a taxing power the government is
attempting to exercise must be construed aga_inst that government. 1d.

Here, the County’s charges to the Municipalities for the IG Program do not constitute an
imposition of ad valorem taxes. Thére is no general law provision or Florida Constitutional
provision allowing the County to impose an Inspector General tax on the Municipalities. -

Therefore, the County’s charges are not valid taxes.

20

G

€
—

4

€2

(She




e The County’s Charter Amendment and Impiementing Ordina'm:e
Impose an Iilegal Tax on the Municipalities.

" Since the County’s charges imposed on the Municipalities pursuant to the Charter

Amendment and Implementing Ordinance do not qualify as valid user fees, special assessments,
regulatory fees or taxes, those charges are illegal and unauthorized taxes. See City of Port

Orange, 650 So. 2d at 3 (city’s imposition of a fee related to the use of city roads was not user

fee or valid tax authorized by general law; court concluded that fee was unauthorized tax);

Collier County, 733 So. 2d at 1014 (county’s governmental servicgs fee was not valid special
asscssment; user fee or impact fee, but was unauthorized tax). A referendum vote does not
transform an illegal tax into a legal one. S__e_g Gdines, 450 So. 2d at 1179 and 1182. For these
reasoné, the Mﬁnicipalities are entitled to summary judgment on Count I of their Complaint as a
matter of laﬁ.
f. ] lThe Municipalities Are Prohibited Under State Law from “Passing
On” Regulatory Fees to Their Municipal Vendors In Order to Pay for
the IG Program’s Funding.

The County contends that the Municipalitiés are not being taxed at all be;:ause they can
pass the County’s charges for the IG Program onto their municipal vendors by imposing regulatory
fees on those vendors puisuant to Fla.z.‘.;}tét. § 166.221. ‘See Ans. at §7 110 and 113 and Affirm.
Def, # 5. This argument has no merit. First and foremost, the Cour;fy is taxing the Municipalities
by directly invoicing them, and these @es are illegél. The Municipalities %:annot pass illegal taxes
onto their vendors. Second, £he Municipalitiés dispute that the IG lactually provides regulation.
Seg supra at pp. 17-19. Without actual regulation,.there can be no regulatory fee passed onto
vendors. Tﬁird, and assuming arguendo that the IG Program is a regulatory scheme, the

‘Municipalities still cannot charge the fee to their vendors. If regulation is being provided at all,

which the Municipalities dispute, then the' County is providing the regulation, not the
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Municipalities. Section 166.211 clearly states that only the govemnmental entity providing the
regulation‘can impose the regulatory fee. F aurth, and a.ésuming arguendo that the IG Program is a
regulatory scheme, Section 166.211 states that a rl;xmﬁci:;)ality may-not impose a regulatory fee if
the regulation has been preemptéd by a county charter.. The County claims it has preempted the
field of IG oversight based on its ‘Charter Aniendment. Therefore, the plain language of the statute
itself prohibits the Municipalities from imposing a regulatory fee for such oversight.
3 On Its Own, the County Has No Legal Authority to Interfere with a
Municipality*s Home Rule Power to Decide Its Own Budget (Count IV of the
Complaint). . '

The Florida Constitution makes clear that counties and municipalities are separate and

distinct general purpose local governmental entities. See Art. VIII, §8§ I and 2, Fla. Const. The 7

Florida Constitqtion establist;es that counties control their own county affairs and municipalities
c-ontro] their own municipal affairs. Ld_.'; see ﬁq Chapters 125 and 166, Fla. Stat. This control is
commonly referred to as home rule power. With respect to fnunicipal home rule power; Article
VIII, section 2(b), Fla. Const., provides: . | |

(b) POWERS. Municipalities shall have governmental corporate
and proprietary powers to enable them to conduct municipal
government, perform municipal functions and render municipal
services, and may exercise any power for municipal purposes
except as otherwise provided by Jaw... ' )

In recogniticn of this broad constitutional grant of power, the Florida Legislature adopted
Chapter 166, Florida Statutes, which is otherwise known as the Municipal Home Rule Powers
Act. The Florida Supreme Court has interpreted this Act as;

a broad grant of power to municipalities in recognition and
implementation of the provisions of Art. VIII, § 2(b), Fla. Const.
It should be construed as to effectuate that purpose where possible.
It provides, in new F.S. § 166.021(1), that municipalities shall have
the governmental, corporate and proprietary powers to enable them
to conduct municipal government, perform municipal functions
and render municipal services; it further enables them to exercise
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any power for municipal purposes, except when expressly
* prohibited by law,

City of Miamiv Beach v, Forte Towers, Inc., 305 So. 2d 764, 766 (Fla. 1974) (Dekle, 1.,
CONCWTINE). |

The budgeting and appropriation of taxes collected by municipalities are activities or
powérs which may only be exercised by municipal corporations under Chapter 166 of the Florida
Statutes. Ans. at §101. Likewisé, the budgeting and appropriation of taxes collected by counties

are activities or powers which may only be exercised by counties under Chapter 125 of the

Florida Statutes. Section 166.241 and Chapter 200, Fla, Stat., outline the specific framework that

municipaliﬁes must follow in adopting and amending their budgets. Ans. at {102, Chapters 125
and 200, Fla. Stat., outline the specific framework that counties must follow in a&opting and
amending their Budgets. There is no p.rovision in Section 166.241, Chapter 125, Chapter 200, or
in the remainder of the Florida Stamtes that permits a county to interfere in a municipality’s
budgeting or appropriation process. Therefore, the Municipalities, and not the County, decide

when to spend municipal monies, what programs to spend monies on, how much to spend, and

how to allocate money in periods of limited resources. This is a logical and established .

principle. The law does not allow a county to dic;cat'e municipal budgetary or spending authority.
If counties were permitted to do this, then there would be no need for municipalities to exist.

| Despite this well-established principle, the County has implemented a system that
requires the Municipalities to appropriate specific amounts of money into their respective
budgets each year for the IG Program and then pay those amounts to the County. The
Municipalities do not decide what these amounts will be. The Municipalities also do not decide
what the IG"s budget will be or whether that budget will be amended. Those decisions are made

by the County. See Ex. 2 at Section 2-429(6) (“The budget of the inspector general shall be
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subject to final approval of the board.”). 'The County has mandated that the Municipalities

simply appropriate a diréct payment for the countywidc IG Program regardless of how the
ﬁ_mndate affects municipal budgets or whether the mandate will take funding away from
mu_m‘cipal programs. ld. at Section 2-429(7) (“Payment shall be submitted to the board and due
no later than thirty (30) days from the date of the invoice.”). This system has resulted in the
County usurping an exclusive budgetary function of the Municipalities.

" The Municipalities’ loss of budgeta.ry control is gbmpdundcd by the fact that Section 8.3 of
the County’s Charter and Section 2-429.1(2) of the Imple_menting Ordinance allow the BCC to
increase the funding base for the IG Program upon a demonstration of need. Ex. 1and 2. Neither
the County’s Charter or the Implementing Ordinance permit the Municipalities to make this
decision ev;:n mou.gh they are bound to pajf for any increase. Instead, the I&:piementing Ordinance
provides that the Municipalities must comply with whatever the BCC decides in this regard, Ex. 2.
Section 2-429.1(1)(c) of the Implementing Ordinance also permits the Inspector General to submit
supplemental budget requests to the BCC for approval during the course of a fiscal year. Id. The
Implementing Ordinance does not permit the Mumcxpalltws to decide whether these supplemental
budget requests should be approved even_though Lhe Mummpahtles will already have approved
their budgets for that fiscal ycar Id. The- Impleiﬁenting Ordinance provides that the
Municipalities are bound by the decision of the BCC and must appropriate‘ funds accordingly if the
supplemental budget requests are approved. See Ex. 2 at Section 2-429(6).

The Florida Constitution and Florida Statutes are clear. The County cannot usurp municipal

budget or appropriation authority for itself. To hold otherwise would make municipal govermnment

superfluous. A referendum vote does not change this result. A charter amendment, even if approved

by referendum, is unconstitutional if it interferes with a government’s budgetiﬁg authority. See e.g.,

Charlotte County Bd. of County Commissioners v, Taylor, 650 So. 2d 146, 147-149 (Fla. 2d DCA
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1995) (amendment to home rule county charter invalid on grounds that it was inconsistent with

general law requirements that the county commission, not the electors, establish a budget and levy ad

valorem taxes based upon certain statutory requircmehts); State ex rel. Keefe v. City of St

Petersburg, 145 So. 175, 175-176 (1933) (court held that initiative and referendum provisions of
city’s charter were not applicable. to appmpriations ordinances Eecame such provisions would
“materially obstruct, if not entirely defeat, tﬁe purpose of having a budget system”).

4. The County Canp;lt Force the Municipalities to Make a Direct Payment for

the IG Program’s Funding Under a Contract Implied in Law or Quasi-
Contract Theory.

Because the preceding arguments establish that the‘ fee chafged by the County is an unlawful
tax, the Court need not consider the County’s affirmative defense that the Municipaﬁties must pay
for the 1G Program in perpetuity under a contract implied in law or quasi-contract theory. ‘Sie Ans.
at Affirm. Def. #6. Even if the Céurt were to consider it, however, this argument fails as a matter of
law. First, as stated previously, the County’s charges for the IG Program constitute unlawdful taxes.
There is no constitutional provision, statute or case in Florida that allows the County to impose
unlawful taxes in equity under a contract implied in law or quasi-contract theory, An illegal tax is
still an illegal tax.® |

Second, it is unlawfil for the County to force the Municipalities to commit unspecified

amounts of taxpayer dollars to the IG Progi‘am in perpetuity. As stated above, Florida law requires

% If illegal fees, assessments and taxes could be imposed simply by charging them under an
implied contract or quasi-contract theory, then every governmental entity seeking to have its
illegal charges upheld would make this argument. A review of Florida case law, however,
demonstrates that governmental entities cannot justify illegal charges based on such theory, nor
are illegal charges upheld on such theory. See e.g., City of North- Miami, 555 So. 2d at 399 (city’s
regulatory fee imposed on fortune tellers invalid; no mention of unjust enrichment argument to
justify fee); Collier County, 733 So. 2d at 1012 (county’s governmental services fee was
unauthorized tax; no mention of unjust enrichment argument to justify charge); City of Port
Orange, 650 So. 2d at 1 (city’s imposition of road usage fee was invalid tax; no mention of
unjust enrichment argument to justify charge).
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that Municipalities maintain control over their own budgets and appropriations. See Art. VIIL § 2,
Fla. Const.; and Chapters 166 and 200, Fla. Stat. The County, however, has implemented a system
to fund the IG Program that invades this control. Since the Cognty’s ﬁﬁlding systemn violates the
Florida Constitution and Florida Statutcs; it cannot be enforced in equity under a contract imnplied in
law or quasi-contract theory.

Third, the County’s attempts to force payment under a contract implied in law or quasi-.
contract theory is barred by the doctrine of sovereign immunity. The Florida Sﬁpreme Court has
held that sovereign immunity from contractual suits has been waived by the Florida Legislaturc'
only for suits based on express written contracts. Pan-Am Tobacco Corp. v. Department of

Corrections, 471 So. 2d 4, 6 (Fla. 1984).- In Pan-Am, the Florida Supreme Court specifically

limited the waiver to written contracts stating, “[w]'e would also emphasize that our holding here
is applicable only to suits on express, written contracts which the state agency has statutory |

® Id. The waiver of sovereign immunity recognized in Pan-Am is

authority to enter.”
inapplicable to actions brought for oral 01; implied contracts. County of Brevard v. Miorelli
Engineering, 703 So. 2d 1049, 1051 (Fla. 1997) (finding the doctrine of sovereign immunity
precluded recovery for cost of extra work performed without. a written change order); City of
Key West v. Florida Keys Community College, 81 So. 3d 494, 497 (Fla. 3d DCA 2012) (finding
college protected by sovereign immunity against an action by city to collect stormwater utility
fees where no written agreement existed between college and city obligating college to pay city’s
stormwater utility fees).-

In Key West, the city enacted an ordinance creating a stormwater utility system and

establishing stormwater utility fees to fund the system. Id. at 496. There was no written

? The sovereign immunity granted to the State has been interpreted to extend to municipalities.
Commercial Carrier Corp. v. Indian River County, 371 So. 2d 1010, 1016 (Fla. 1979).
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agreement between the city and the college obligating the college to pay the city’s stormwater
fees. Id. at 496. Nevertheless, the city billed the collgge for stormwater services. Id. The
college sued seeking a declaration that itlenj‘oygd sovereign immunity with resfaect to the fees.
The trial court agreed and granted summ_ars‘; judgment for the College. Id. The Third District
Court of Appeal affirmed. Id. at 496-97. |

fn this case, the County seeks to recover costs for its IG Prpgram under a contract implied
in law or quagi-contrac':t theory. "I‘he. County, however, canﬁot demonstrate that the
‘Munic'ipalities’ sovereign immunity with respect to payment of County charges has been waived
by the Florida Legislature. The County and the Municipalities do not have an express written
agreement for the payment of the IG Program’s funding. Therefore, the waiver addressed in
Pan-Am is not applicable. Without an exprcés waiver by the Florida Legislature, the County’s

- recovery under a contract implied in law or quasi-contract theory is barred. American Home

Assurance Co. v. Nat'l Railroad Passenger Corporation, 908 So. 2d 459, 472 (Fla. 2005) (waiver
by Florida Legislature of sovereign immunity must be clear and unequivocal). |
CONCLUSION

The County’s attempts to collect money ﬁ"orﬁ the Municipalities under the County Charter
Amendment and Implementing Ordinance are attempts to collect illegal taxes. Moreover, the
County’s actions interfere with the Mmﬂcipalitics’ home rule authority to control their budgets and
financial affairs. For these reasons, the County Charter Amendment and Implementing Ordinance
are invalid to the extent they demand a direct payment from the Municipalities for the IG Program.

The 1G Program is a county program created by an amendment to the County’s Charter.
ICounty programs should-be funded by the County. This is the legal method and is consistcnt
With the County’s funding of its other countywide programs, capital projects and services.

Requiring the County to pay for the IG Program just means that the Program will be funded with
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county ad valorem tax dollars instead of with.bo;h county and municipal ad valorem tax dollars.
County ad valorem taxes are paid at the same rates by both municipal and county taxpayers.
Thus, municipal taxpayers ﬁll continue fo pay for the IG Program through their county taxes
just as tﬁey have always done. The difference ié that municipal taxpayers will no longer be
required to also pay a portion of the,;i;' municipal tax dollars over to the IG Program given that the
County’s efforts to directly charge the Municipalities are unlawful.

It should further be noted that there is nothing proﬁibiting the County from utilizinlg Fla.’
Stat. § 125.0101 to obtain funding for the 1G Programl, This statute authorizes the County to
enter into written agreements with the Municipalities for the provision of IG services to those
Municipalities over and‘above the countywide level of servica;.. Under a negotiated agreement,
the Municipalities may contribute to the IG Program’s funding, but do so in a manner that is
legal and preserves municipal budéet authority. |

WHEREFORE, the Municipalities respectfully request that this Court grant their Motion
for Partial Summary Judgment on Counts I and IV of their Complaint for Declaratory Relief, and

grarit such other and further relief as deemed just and proper under the circumstances.




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished by
facsimile and U.S. Mail to: Andrew J. McMahon, Esq., Chief Assistant County Attomney, P.O. Box

1989, West Pa_lm Beach, Florida 33402, Martin Alexander, Esq., Holland & Knight, LLP, 222

Lakeview Avenue, Suite 1000, West Palm Beach, Florida 33401, and Nathan A. Adams, IV, Esq.,
Post Office Drawer 810, Tallahassee, Florida 32302, this 0™ day of August, 2012.

_ Claudia M. McKenna, City Attomey
CITY OF WEST PALM BEACH
P.O. Box 3366
West Palm Beach, FL 33402

© {561) 822-1350
{561) 822-1373 (facsimile)

By: Doretis. 2D ebbana :

ouglas N, Yeargin, Assistant City Attomey S
Florida Bar No. 777560 |
dyearpgin b.or

Attorney for Plaintiff City of West Palm Beach

And

/sf )

John C. Randolph, Esquire

Florida Bar No. 12900

Jones, Foster, Johnson & Stubbs, P.A.

P.0O. Box 3475 ‘
West Palm Beach, FI. 33402-3475

Phone (561)659-3000/fax (561)832-1454
irandolph@jonesfoster.com

Attorney for Plaintiff Town of Gulf Stream

. And

/s
Keith W, Davis, Esquire
Florida Bar No. 957577
Corbett and White, P.A.
1111 Hypoluxo Road, Suite 207
Lantana, Florida 33462-4271"
Phone (561)586-7116/ fax (561)586-9611
keith{@corbettandwhite.com
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Attorney for Plaintiffs Village of Tequesta,
Town of Palm Beach Shores, and
Town of Mangonia Park

And

Is/
Pamala Hanna Ryan, City Attorney
Florida Bar No. 996432
City of Rivera Beach Attorney’s Office
600 W. Blue Heron Boulevard
Riviera Beach, Florida 33404-4311
. Phone (561)845-4069/fax (561)845-4017

pryan@rivierabch.com
Attorney for Plaintiff City of Riviera Beach

And

/sl ,'
" Thomas Jay Baird, Esquire
Florida Bar No. 475114
Jones, Foster, Johnson & Stubbs, P.A.
801 Maplewood Drive, Suite 22A
Jupiter, Florida 33458-8821 :
Phone (561)650-8233/fax (561)746-6933
tbaird@jonesfoster.com
Attorney for Plaintiffs Town of Jupiter
‘and Town of Lake Park

And-

Is/ -

Roger Brian Shutt, City Attorney

_ Florida Bar No. 0009611
City of Delray Beach

" 200 NW 1* Avenue
Delray Beach, Florida 33444-2763
Phone (561)243-7091/fax (561)278-4755

‘shutt@ci.delray-beach.fl.us
Attorney for Plaintiff City of Delray Beach
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. And

/sl
Trela ¥. White, Esquire
Florida Bar No, 0323764
Corbett and White, P.A.
1111 Hypoluxo Road, Suite 207
Lantana, Florida 33462-4271
Phone(561) 586-7116/ fax (561)586-9611

_ trela@corbettandwhite.com

Attorney for Plaintiff Town of Manalapan
And

s/
R. Max Lohman, Esquire
Florida Bar No. 0715451
Corbett and White, P.A.
1111 Hypoluxo Road, Suite 207
Lantana, Florida 33462-4271 :
Phone (561)586-7116/ fax (561)586-9611
max{@corbettandwhite.com
Attorney for Plaintiff City of Palm Beach Gardens

And

/s/
Glen J. Torcivia, Esquire
Florida Bar No. 343374
Torcivia & Associates, P.A.
Northpoint Corporate Center
701 Northpoint Pkwy, Suite 209
West Palm Beach, Florida 33407
Phone (561)686-8700/ fax (561)686-8764

glen/@torcivialaw.com
Attorney for Plaintiff Town of Highland Beach
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And-

Is/
Kenneth G, Spillias, Esquire
Florida Bar No. 253480
Lewis Longman & Walker
515 N. Flagler Drive, Suite 1500 .
West Palm Beach, Florida 33401-4327
Phone (561)640-0820/ fax (561)640-8202
kspillias@llw-law.com
Attorney for Town of Ocean Ridge

And

{s/
Diana Grub Frieser, City Attomney .
Florida Bar No. 837921
City of Boca Raton
201 W. Palmetto Park Road
Boca Raton, Florida 33432-3730
Phone 561-393-7716 Fax 561-393-7780

dgfrieser{@ci.boca-raton. fl.us
Attomey for Plaintiff City of Boca Raton
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ORDINANCE NO. 2010- 019

o AN ORDINANCE OF THE BOARD OF COUNTY
- COMMISSIONERS . OF PALM BEACH ' COUNTY,
FLORIDA, AMENDING CHARTER OF PALM BEACH
COUNTY, FLORIDA;- PERTAINING TO ETHICS
REGULATION, THE ESTABLISHMENT OF A COUNTY
COPE OF ETHICS, AN INDEPENDENT COMMISSION
ON ETHICS, AND AN INDEPENDENT OFFICE OF
INSPECTOR GENERAL; PROVIDING FOR CHARTER
AMENDMENT LANGUAGE; FROVIDING FOR
REFERENDUM AND BALLOT LANGUAGE;
PROVIDING FOR FORM OF NOTICE; FROVIDING
FOR SEVERABILITY; PROVIDING FOR INCLUSION
IN THE CHARTER; AND PROVIDING FOR AN
EFFECTIVE DATE. '

WHEREAS, Section 1{c), Anicle VI of the Constitution of the State of Florida
provides lhailby general law a county gov&nmcnt may be established by charter; and ‘

WHEREAS, the voters of Palm Beach County adopted the Charter of Paim Beach
County on November 6, 1984, effective January 1, 1985; and

WHEREAS, fhe Char_ter of Palm Béach Coun& provides thet the Board of County
Cummis‘siunm'may propose a charter amendment by ordinancs subject to voter approvel; and

WHEREAS, the Board of County Commissioners of Palm Beach County has determined
it is in the best interest of the citizenry of the County and wili promote confidence in government
to place a charter amendment on the ballot which will require the County to adopt by ordinance
an independently appointed County Commission on Ethics adcquatel).r funded by the County
Commission and an indepénd.cntly selected Office of Inspector General adequately funded by the

County Commission snd other governmentel entitiea subject to the authority of the Inspector

General; and
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WHEREAS, passage of this Ordinance will allow the residents of Palm Beach County to
vote on the propesed charter amendment at the generl election held on Wovember 2, 2010,
NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY
COMMISSIONERS OF PALM BEACH CQUNTY. FLORIDA, that:

PART I. AMENDMENT OF CHARTER
f. Subject to the approval of the electorate as required by the Constitution and Laws of
Florida, the Ch'ancr of Palm Beach County shall be amended by adding a ne\;v siubparagraph (6)
to Sec, 1.3. Scope of County Ordinances; Conflict with Municipal Ordinances; by amending
Sec. 3.2, Prevention of Conflict of Interest; and by adding' Aricle VILI, Ethics Regulation,
Sec. 8.1 County Code of Ethics, Sec. 8.2 Commission on Bthics, Sec, 3.3 Inspector Gcncr;l. and
Sec. 8.4 Ordinance Preparation, Adoption and Amendment, as follows: ]
Seg, 1,3, Scope of County Ordinances; Conflict with Mnnigin?! Ordinances.
Municipal ordinances shall prevail over county ordinances to the extent of any tonflict,
regardless of the time of passage of the municipal ordinances, except thal the cSunty ordinances

shall prevail over conﬂiclif:g municipal ordinances:

LA

“ . ' | | | ORDIRANGE N, 2010 019

m&i




< B
&

See. 3.2, Prevention of confllet QEI interest,

The Baard of County Comimissioners shall take whatever action is necessary on behalf of

its residents to ensuro that the County govermnment’s appointed officials, elected officials and
employzes abide by the code of sthics as set out in state law_and the ethics regulations adopted
by the Board of G c . . .

ARTICLE VIII. ETHICS REGULATION

ORDINANCE NO, 2 01 0 019 _
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PART 2 D D B GUAG

On November 2, 2010, a geacral clection is to be held, and in accordance with the

requirements of the Constitution and Laws of Florida, the following question shall be placed on
the ballot by the Supervisor of Elections:

REQUIRING COUNTY CODE OF ETHICS, INDEPENDENT ETHICS
COMMISSION AND INDEPENDENT INSPECTOR GENERAL .

Shall the Palm Beach County Charter be amended to require the Board of County
Commissioners to establish by ordinances applicable to Palm Beach County end

- all municipalities approving this amendment: a Code of Ethics, an independent
Cormission on Ethics funded by the County Commission, and an independent
Inspector General funded by the County Commission and al) other governmentzl
entitics subject to the authority of the Inspector Generai?

YES
NO

—

PART 3, FORM OF NOTICE

The form of notico of the eloction by which this Charter shall be submitied 1o &

referendum shall contain the complete text of Pants 1 and 2 of this Ordinsace.
If any section, paragraph, sentence, clause, phrase, or word of this Ordinance is for any
rcason held by a Court of competent jurisdiction to be unconstitutional, inoperative or void, such

- holding shall not affect the remainder of this Ordinance.

onmﬁmc:-:no. 2010 : 019 o
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EART 5. INCLUSION IN THE CHARTER _

In the cvent this proposed amendmend is approved by referendum, Part | of this
Ordinance shall became and be made a part of the Home Rule Charter of Palm Beach County,
Florids. The Articles or Sections of this Charter Amendment Ordinance may be reaumbered or
relettered to accomplish such, and the word “smendment” msy be changed to ‘_,'i:cctinn,"

“article,” or any other appropriate word,

PART 6. EFFECTIVE DATE

This Ordinance shall become law on January 1, 2011, if approved by a majority of those

eleclors vating on the matter.

APPROVED and ADOPTED by the Board of County Commissioners of Palm Beach
County, Florid, on this the_20th _dayof _July 0, |

PALM BEACH COUNTY, FLORIDA,
BOARD OF COUNTY COMMISSIONERS

APPROVED AS TO FORM
AND LEGAL SUFFICIENCY

i County Attorney

Filed witih the Department of State on the _23rd_dayof _ July , 2010 .

ORDINANCE NO.
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ORDINANCE NO. 2011-_gpo _

AN ORDINANCE OF THE BOARD OF COUNTY
COMMISSIONERS OF PALM BEACH COUNTY, FLORIDA,
REPEALING THE PALM BEACH COUNTY OFFICE OF
INSPECTOR GENERAL ORDINANCE, ORDINANCE 2009~
049, AS AMENDED, AND ADOPTING A NEW COUNTYWIDE
OFFICE OF INSPECTOR GENERAL, PALM BEACH
COUNTY, FLORIDA ORDINANCE; PROVIDING FOR FITLE
AND APPLICABILITY; CREATING AND ESTABLISHING
THE OFFICE OF INSPECTOR GENERAL, PALM BEACH

: COUNTY, FLORIDA; PROVIDING FOR FUNCTIONS,
AUTHORITY, AND POWERS; PROVIDING FOR
OUTREACH; ~ PROVIDING FOR  MINIMUM
QUALIFICATIONS, SELECTION AND TERM OF OFFICE;.
PROVIDING FOR CONTRACT; PROVIDING FOR
PHYSICAL FACILITIES AND STAFF; PROVIDING FOR
PROCEDURE FOR FINALIZATION OF REPORTS AND
RECOMMENDATIONS; PROVIDING FOR REPORTING;
PROVIDING -FOR FINANCIAL SUPPORT AND
BUDGETING; PROVIDING FOR FUNDING BASE;
PROVIDING FOR REMOVAL; PROVIDING FOR
ENFORCEMENT; PROVIDING FOR  PENALTY;
PROVIDING FOR SAVINGS CLAUSE; PROVIDING FOR
RETROACTIVITY; PROVIDING FOR REPEAL OF LAWS
IN CONFLICT; PROVIDING FOR SEVERABILITY;
PROVIDING FOR INCLUSION IN THE CODE OF LAWS
AND ORDINANCES; FROVIDING FOR CAPTIONS; AND '
PROVIDING FOR AN EFFECTIVE DATE.

e

WHEREAS, based on a referendum on November 2, 2010, conceming proﬁosed
amendments to ‘t.he Palm Beach County Charter, a majority of voters in the County and in ¢very
municipalityin Palm Beach County elected to ret.luim the Board of County Commissioners to adopt
an ordinance to establish a countywide office of inspector generslto provide indcpmdcﬁt oversight

of publicly funded transactions, projects and other local government operations; and

WHEREAS, the Board of County Commissionersis committed to the bighest standasds of
integrity, honesty, efﬁ_cicnc.y and accountability; and
' WHEREAS, misconduct involvinéahusc, coruption, fraud, and mismanagement by elected
and appointed County and municipal officials and employces, agencies and instrumentalities,
contractors, and other partics doing business with the pounly and municipalities, undermines public
confidence in locel government and prevents theke governments from operating honestly, cficiently
and cffectively; and ‘
WHEREAS, it i# critically important that County and municipal elected and ‘appointed
officials end employees discharge their duties and mponsibilitieé ina lawful and ethical manner and

be held accountable for their misconducy; and

)
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WHEREAS, the Board of County Commissioners heréby determines that the Ordinance set
forth herein advances the purposes and intent of the Palm Beach County Charter amendments

approved by the electorate on November 2, 2010; and

WHEREAS, the Board of County Commissioners of Palm Beach County, pursuant to its
authority under Florida Constitution, Article VIII, Section 1(g), Section 125.01, Florida Statutes, the
Palm Beach County Charter, hereby adopts the Palm Beach County Office of Inspector General

Ordinance; and

WHEREAS, the Board of County Commissioners has conducted & duly noticed public

hiearing to consider thesa amendments as required by law.

-NOW. lTHEREFORE. BE IT ORDAINED BY THE BOARD OF COUNTY
COMMISSIONERS OF FALM BEACH CQUNTY. FLORIDA, that: _
SECTION 1. THE PAL.M BEACH COUN’I’YAOEE:CE OF INSPECTOR GENERAL

The Palm Beach County Office of Inspector General VOrdinance. Ordinance 2009-049, as
amended, is hereby repealed, and the new countywide Office of Inspector General, Palm Beach
County , Florida Ordinance is herehy adopted as set forth in Exhibil 1, which is attached hereto and
made a part hereof. ‘

ON CLA

All investigations, audits, reviews, reports and all o!her activities performed by the Office of
Inspector General pursuant o its functions, authority and powers, initiated or completed pursuant to
Ordinance 2009-049, as amended, shatl remain in full force and effect. The term of office of the
Inspector General selected pursuant to Ordinance 2009-049 shall remain as originally established.
SECTION 3. RETROA: :

Section 2-429(3) ofthe Office of Wtor General, Palm Beach County, Florida Ordinance
is expressly declared retroactive 1o April 1, 2011, ‘ V

SECTION 4. REPEAL OF LAWS IN CONFLICT,

All local laws and ordinances in conflict with any provisions of this Ordinance are hereby

repealed to the extent of such conflict.
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SECTIONSS. SEVI-BMB!L[] Y.

If any secﬁon,Aparagraph. sentence, clause, phrase, or word of this Ordinance is for any
reason held by & Court of competent jurisdiction to bs unconstitutional, inoperative, or void, such
holding shall not affect the remainder of this Ordinance. -

SECTION 6, INCLUSION IN THE,CODE OF LAWS AND ES.

The provisions of this Ordinance shalt become and be made a part of the Palm Beach County
Code. The sections of this Ordinance may be renum.I'Jerod or relettered to accomplish such, and the
word “ordinance” may be changed lo “seﬁtion." “article,” or other appropriate word.

SECTION 7. CAPTIONS.

The captic;ns. section headinés, and section designations used in this Ordinance are for

convenience only and shall have no effect on the interpretation of the provisions of this Ordinance.

SECTION 8. EFFECTIVE DATE.
The provisions of this Ordinance shall becomne effective J une I, 2011,

APPROVED AND ADOPTED by the Board of County Commissioners of Palm Beach
County, Florids, on this the 17thday of  May i , 2011,
SHARON R BOCK PALM BEACH COUNTY, FLORIDA, BY ITS
BOARD OF COUNTY COMMISSIONERS
"By: X( k
Kfrea X, Marcus, Chair
(SEAL)
APPROVED AS TO FORM
AND LEGAL SUFFICIENCY

EFFECTIVE DATE: Filed with the. Depsrtment of State om the 25th day of

.
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ARTICLE XIL INSPECTOR GENERAL
Sec.2-421. Thie and Applicability.

(1) This article shall be tiled the “Office of Inspector General, Palm Beach County,
Florida Ordinance.” :

(2) The Office of Inspecior General, Palm Beach County, Floridz Crdinance shall apply
ta the following: .

a.The board of county commissioners (hersinafter “the board”} and all county
departments; :

b, The thirty eight (38) municipalitics that spproved the charter amendment in the
countywide referendum held November 2, 2010;

¢. Any other public entity that elects to be bound by this article by cniering -i.uto a
memorandum of understanding or other agreement in accordance with section 2-423(9);
and ’ :

'd. Any municipality formed after January 1, 2011, except 1o the extent that an ordinance
adopted by that municipality at any time conflicts with this ordinance.

Sec. 2-422. Office created and extablished. e

Thers is hereby established the office of inspector general which is created in order to
promote economy, efficiency, and effectiveness in:the administration of and, as its priority, lo
prevent and detect fraud and abuss in programs and operations administered or financed by the
county ar municipal agencies. The inspector general shall initiate, conduct, supervise and
coordinate. investigations designed to detect, deter, prevent and eradicate faud, wasle,
mismanagement, misconduct, and other abuses by clected and appointed county and municipal
officials and employees, county and municipal agencies and instrumentalities, contractors, their
subcontractors and Jower tier subcontractors, and ather partics doing business with the county or
a municipality and/or receiving county or municipal funds. The inspector general shall head the
office of inspector general. The organization and administration of the office of inspector general
shall be independent to aséure that no interference or influence external to the office of inspector
gencral adversely affects the independence end objectivity of the inspector genoral.

Sec, 2-423. Functions, authority and powers.
{1) The inspecter general shall have the authority to: {a) make investigations of county or

municipal malters and publish the results of such investigations; (b} review and audit past,”

present and proposed county or municipal programe, sceounts, records, contracts, change orders
and transactions; and {c) prepare reports and recommendations to the beard, or the subject
municipality, or participating entities subject to section 2-421 (2) based on such audits or
investigationa. All elected and appointed county and municipal officials and emnployees, county

i




and municipal agencies and instrumentalitics, contractars, their subtontractors and lower tier

subcontractors, and other partics doing busincss with the county or a municipality sndfor
receiving county or municipel funds shall fully cooperate with the inspector general in the
exercisé of the iuspector gemeral’s functions, authority and powers. Such cooperation shall
include, but not be limited to providing statements, documents, recards and other information,
during the course of an investigation, audit or review. The inspector genersl may obtain swom
statements, in sccordance with Florida Statutes, of all persons identified in this subsection as
well as other witnesses -relovant to an investigation, audit or review, Such audits shall be
conducted in accordancs with the current Internstional Standards for the Professional Practice of
Internal Auditing s published by the Institute of Internal Auditers, Inc., or where appropriate, in
accordance with generally accepted governmenta) suditing standards. Such investigations will
comply with the General Principles and Standards for Offices of Inspector General as published
end revised by the Association of Inspectors General. The office of inspector gememl shall

develop and adhere to written policies in accordance with the scorcdiiation standards set forth by -

the Commission on Florida Law Enfarcement Accreditation, Inc,

(2) The inspector general shall have the power to conduct audits of, ' require production of
documents ffom, ‘and receive full and unrestricted access to the reconds of the board, each
municipality, county administrator, city admigistrator, city manager or other municipal
executive, all elected and appointed county and municipal-officials and emplayees, county and
municipal departments, divisions, agencies and instrumentalities, cohtractors, their
subcontractors and lawer tier subcontractors, snd other persons and entitics doing business with
the county or & municipatity end/or receiving county or municipal funds regarding any such
contrects oF tansactions with the county or & municipality. Except ag otherwise limited in this
subsection (2), the inspector general's jurisdiction inchudes but shall not be limited to all projects,
programs, contracts or transactions that are funded in whole or in part by the county or any
municipality, The inspector general may contract with cutside entitiés desmed necessary to
perform the fiunctions of that office. Any such contract i subject to final approvat by the hoard,
but such approval shall not be unreasonsbly withheld. The mspector genersl may conduct
investigations and audits, issue reports, and meke recommendations regarding collective
bargsining agreements, The inspector general shall conduct investigations and audits in
accordance with applicable laws, tules, regulations, policies and past practices. The inspestor
general shall not interfere with collective bargaining negotiations.

{3) As provided in subsection (1), th¢ inspector general can: require ell county and municipal
officiala and emplayees, contmctors, their subcontractors and lower tier subcontractors, and other
persons and enlities doing business with the county or 2 municipality and/or receiving county or
municipal funds to provide statements; administer oaths; and, require the production of

" documents, records and othér information. In the case of s refusal by an official, employee or

other person to obey a request by the inspector genem? for documents or for an interview, the
inspector. general shall have the power to subpoena wimesses, administer osths, and require the
production of docurents, Scventy-two (72) hours prior to serving a subpoéna, the inspecior
genersl shall provide written notice to the state attomey and the U.S, Attoraey for the Southem
District of Floride. The inspector general shall not interfere with any ongeing crimminal

investigation or prosecution of the state attorney or the U.S. Attomey for the Southem District of

Florida, When the state attomey or the U.S. Attomey for the Southern District of Florida has
explicitly notified the inspector general in writing that the inspector gencral's investigation is
interfering with an angoing criminal investigation or prosecution, the inspector general shall
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suspend .service of subpocna, examination of witnesses, or other investigative sctivities as set .

forth in the notice. In the case of 8 refusal ta obey a subpoens scrved (0 any person, the inspector
genersl-may make application to any circuit court of this state which shal] have jurisdiction to
order the witness to appear before the mspcctor general and to produce evidence if so ordered or
to give testimony relevant to the matter in question. -

{4) Where the inspector general suspects & possible violation of any state, federal, or local law,
he or she shali notify the appropriats law enforcement agencies. The county administrater and
each municipal manager, ar administrator, or mayor where the mayor serves a3 chief executive
officer, shall promptly nolify the inspector general of possible mismansgement of a contract
{misuse or loss exceeding $5,000 in public funds), fraud, theft, bribery, or other violation of law
which appeant to fall within the jurisdiction of the inspector general, and may notify the

inspector goneral of any other conduct which may fall within the inspector general’s jurisdiction, -

The county administrator and each municipsl manager, or administrator, or mayor where the
mayor serves as chief executive officer, shall coordinate with the inspector general to develop
reporting procedures for notification to the inspector general.

(5)The inspcctor general shall have the power without Jimitation W audit, investigate, monitor,
inspect and review the operations, activities, performsance, and procurement. processes including,
but not limited to, bid spmﬁcauons. bid submittals, activities of the contractor, their
subcontractors and lower tier subcontractors, its officers, agents and employees, Igbbyists,

county and municipal staff and officials, in order to ensure compliance with “contract -

specifications and detect corruption and fraud.
(6)The inspector gencral shall have the power to receive, review and investigats any complaints
regarding any municipal or county-funded projects, programs, contracts or transactions. The

" inspeciof géneral shall cmbhsh a "hotline” to mcewe complaints, from either anonymous or

identified persons.

{7)The inspector general may exercise any of the powers contained in this mmle upon kiis or hey
own initintive.

(8)The inspector general shall be notified in writing prior to sy duly noticed pubhc meeting of &
procurement selection committee where any matter relating to the procurement of goods ar
services by the county or any municipality is to be discussed. The notice required by this
subsection shall be given to the inspector general as scon as possible after a meeting hes been
scheduled. The inspector general may, at his or her discretion, ettend all duly noticed county or
municipal meetings relating to the procurement of goods or services as provided herein, and may
pose questions and raise concerns consistent with the functions, authority and powers of the
inspector general. The failure by the county or musicipality to give writien notice required by
this section does not constitute grounds for a protest regarding such procurement and shall not be
the cause for the stay of any procuremient, and shall not be the basis to overtum the sward of a
contract.

(9) It is anticipated that special districts and other public officiala ami entities will recognize and
desire to: benefit from the services of the county coffice of inspector genersl. The inspector
geacrsl may negotiste agreements or memoranda of understanding with other public entities
which would authorize the ingpectar general to provide independent oversight of any or all of the
public entity's trensactions, projects and operations, and to exerclse agy and all authority,
functions end powers set forth in this article for the benefit of such public eniity. The
mermosandum of understanding or agreement shall include a provision for fees to be paid to the
inapector genersl from the public entity i exchange for such benefits, Such fees shall be based
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on a rate established by the inspector general ta cover the cost of such benefits and shall include,
but not be limited to, one guarier of one pereent of the contracts as described in section 2-429(2)
(hereafter the “funding base™) subject to inspector gemml review under the agreement. The
funding base shall be subject to adjustment as st forth in section 2-429.1. Any such agreement
or memorandum of underztanding is subject to final spproval of the board, but such a'pprovai
shail not be unreasonably withheld, For the purposes of the removal procedure sct forth in
section 2-430, a "funding cutity” shall mean a public entity that has entered into an agreement or
memorandum of understanding to receive services. of the inspector gerieral, and has provided
funding in exchange for such services ¢qual to at east twenty-five {25) percent of the total
ennual budget of the inspector general for the county’s fiscal year immediately preceding the
fiscal year in which the removal procedure takes place.

{10) The inspecior general's records related to active sudits, investigations and reviews are

confidential and exempt from disclosure, as pmwdnd by §112.3188(2) and Chapter 119, Floride
Statutes.

(11)The inspector general i3 considered "an appropriate local official” of the county and of ady
municipality for puxposeu of whistleblower protcchon provided by §112.3188(1), Florida
Statutes.

(12)The mspector general may recommend remedial actions and may provide prevention and
training services to county and municipal officials, employees, and any other persons covercd by
this article. The inspector general may follow up to determing whether recommended remedial
actions have been taken. )

(13)The inspector general shall establish policies and procedures and monitor the costs of
mvesnganom undertakeén, The inspector general - shalt cooperste with other guvemmentai
agencies 1o recover such costs from other enlmcs invaived in willful misconduct in regard 10
county or muaicipal funds.

{14)Nothing berein shal! abridge employees' constitutional right to collective bargmnmg.

Sec, 2-423.5. Outreach.

The inspestor gencral will coordinate with the county administrator and municipal
mansger or administrator to develop public awareness strategies to inform govemment officials
and employees, as well as the general public, of the authority and responsibilities of the office of
the inspector gencral. Such strategies shall include but not be limited to inchusion in 'the
government's web page with a link to the office of inspector general website, publication of
notices in the government’s newsletters, and posting information sbout the office of inspectar
general in government employec hreak rooms snd other commen meeting areas. The inspector
general shall provide on its w:bsnte exampleg that illustrate fraud, waste, mismanagemedt,
misconduct and abuse. .

‘Sec. 2-424, Minlmum quallﬁcaﬂnns. selection and term of office,

(1) Minimum qualifications. Thei inspector general shall be @ person who:

a. Hag at least ten (10) years of expericncs in any dne (1) or 8 combination of the following
ficlds; - --

1. Asa federal, state or local law enfurcmem oﬂinerlofﬁc:al

2. As g federal or state court judge;

3. As a federal, state or lacal government at:omcy with expertlsa in mvcsnganng fraud,
mismanagement and cormuption;




180 4. As eninspector general, certified public accountant, or internal auditor;

181 5. As & person with progressive supervisary and managerial experience in an investigalive
182  public agency similer to an inspector general's office;

183 b, Has managed and completed complex’ investigations involving allegations of fraud, theft,
184  deception or conspirscy,; ' .

185 c. Has demonstrated the ability to work with local, state and federal law énforcement agencies
186 and the judiciary; . :

187 d. Has & four-year degree from an accredited institution of higher teaming;

188 ¢ Has not been employed by the county, any municipality or soy other gavemmental entity
189 subject to the authority of the inspector general office during the two-year period immediately
190  prioc to selection, unless such employment has been with the Offico of Inspector General, Palm
191  Beach County, Florida. o

192 f. Highly qualified candidates will also bave audit-related skills and/or hald ore (1) or more of
193 the following professional certifications at the time- of selection: ‘certified inspector general

194  (CIG), certified inspector general investigator (CIGY), certified inspector general auditor (CIGA),
195 certified public accountant (CPA), certified intcrnal suditor (CIA), or certified fraud examiner
196 (CFE).

197 (2) Selection. No official or employse of any governmeatal entity subject to the suthority of the
! 198 office of iopspector gemeral shall panticipate an the inspector genersl committce. Reaponsibility
| 199  for selecting the inspector general shall be vested solely with the inspector general committee,
200  The inspector general committee shall be compriced of the commission on ethics as established
201 insection 2-254 et seq, of this-Code, the state attomey for the Fifteenth Judicial Circuit or bis or
202 her designee, and the public defender for the Fifteenth Judicial Circuit or bis or her designee. The
303 chairperson of the inspector general commiltee shall be chairperson of the commission on ethics.
206 After thoroughly reviewing qualifications, background information, aod personal and
205  professional referrals, the inspector genersl commities shall notfy the county attomney of its
206 selection. The county attorney shall promptly notify the board that & selection has been made.
207 (3) Staffing of inspector general committge, The county human resources department shall
208 provide Staff to the inspector general comminice and es necessary will advertise the acceptance of
209 sesumes for the position of inspector general. All resumes received by the human resources
210 department will be forwsrded to the inspector. general committee for consideration. The human
211 resources depariment shall contract with an sppropriste catity 1o cusure that background checks
212 are conducted on the candidates selected for interview by the inspector general committee. The
713 results of the background checks shall be provided 1o the inspector general commitiee prier to
214 the interview of candidates. Following the initial selection of the inspector general, the inspector
215 general commitise, for future selection processes es deseribed in subsection (2) above, may
216  continue to employ the services of the buman resources department or may utilize its own staff to
217 solicit candidates for inspector general. All advertisements for the acceptance of resumes for
218 inspector general shall include a salary range commensurate with public officials of like
219 experience and expertise. ‘

220 {4) Term. The inspector genersl shall serve for a term of four {4) years. At least six (6) months
211 prior to the end of each contract term, the inspector general committes will determine whether or
222  not ta renew the contract for an additional term of four (4) years, and shail promptly notify the
213 inspector gencral of its decision. In the cvent the inspector general commiltee elacts not to reacw
224  the contfact, the inspector gencral commitiee shall prompily couvene as necessary fo soficit
235  candidates for and to select a new inspector genera! in the same manner as described in
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subsection (2) above. The incumbent inspector general may submit his or her name as a
candidate to bs considered for selection. The jacumbent inspector gencrul shall serve until a
successor is selected and assumes office.

(5) Vacancy. In case of & vacancy in the position of ingpector general, the jnspector peneral
commiftee may appoint a member of the inspe’ctor general's office as interim inspector general
within ten {10) days of the vacancy occumng, unti} such time as a successor inspector general is
selected and assumes office. A successor inspector general shall ba selected in the same manner
83 described in subscction (2) above, cxeept for the following specific time constraints: ()

solivitation for qualified candidates for selection should be published within twenty (20) days, -

but no later than farty (40) deys of the date the vacancy occurs; snd (b) the inspector gener!
committes must in good faith endcavor to convene and sclect an inspector general within nincty
{90) days of the date the vacancy occurs.

See. 2-425. Contract. i

A designee from the commission on ethics, with the assistance of the county’s human
resoiusces department and the county attorney's office, shail negotiate a contract of employment
with the inspector general substantiatly consistent with the terms included in contracts of other

* contractual employees of the county. For the purposes of contract negotiations, such designation

by the commission on ethics sball not be deecmed a delegetion of the commission on ethics'

decision makiog authority. The inspector general shall be paid at a rate commensurste with

public officials of like experience and expertise. Before any contract shalt become cffective, the
contract must be approved by g majority of the bosrd present at a regularly scheduled board
meeting, The contract will cover the entire four-year term subject to the removal provisions in
section 2430, The contract will include a provision requiring the inspector general conunittes to
provide notice of its decision to renew or not to renew the contract at least six {6) months prior to
the termination of the contrect. The contract shall provide that the inspector genersl may not
represent a political party or be on sy exzcutive committee thereof, or seek public office during
his or her term of service, and shall not seek public office or employment with any public entity
subject to the jurisdiction of the iuspector general for four (4) years thereafter. That limitation
does not include seeking selection as inspector general for a subsequent term. The contract shall
further provide that the inspector general may not be a labbyist, as defined in section 2-352 of
this Code, for two (2) years after term of sexvice,

Sec. 2-426. Physical facllities and stafY.

(1) The county shall provide the office of mspecmr gem:ral with appmpnatciy located offics
space and sufficient phyzical facilitie together with necessary office equipment and fumnishings
to enable the inspector general to perform his or her functions. )
(2) The inspector general shall have the power to appoint, employ, and remove such assistants,
employees and personnel, and establish personnel procedures as deemed necessary for the
cfficient and cffective administretion of the activities of the office of inspector general,

Sec. 2-427. Procedure for finallzation of reports and recommendatlons which make

findings as to the person or entity belng reviewed or lnspectad,

Tha inspector general shall publisk and deliver finalized reports and recommendations to
the board or the appropriate municipality, and ta the county commission on ethics.
Notwithstanding any other provision of this asticle, whenever the inspector general determines

ki
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that it is apprupriate to publish and deliver a report or recommendation which contains findings
21 1o the person or entity being reperted on or who ia the subject of the recommendation, the
inspector general shall provide the affected person or entity a copy of the findings. Such pemson
or entity, whe is the subject of & finding or recommendation resulting from an investigation or
review, shall hiave ten (10) calendar days to submit 2 written cxplanation or robuttal of the
findings before the report or recommendation i3 finalized. In the case of an audit, such person or
entity shall have twenty (20) calendar days to gubmit a written explanation or rebuttal of the
audit findings or before the report or recommendation is finelized. The inspector general shall
grant reabonsble extensions of time for providing a written explanation or rebuttal upon writlen
request. Such timely submitied written explanstion or rebuttal shall be attached to the finalized
report or recommendation. The requirements of this subsection shall not apply in matters subject
to the State of Florida's Whistle-blower's Act, or when the inspector general, in conjunction with
the state attorney or U.S. Attomney, determines that supplying the affected person o entity with
such report will jeopardize a pending criminal investigation.

Sec. 2-428, Reporting. .

¢1) Mot later than December 31 of cach year, the Inspector General shall prepare and publish a
written annusl report summarizing the activities of the office during the immediately preceding
fiscal year ended Scptember 30. The report shall be furnished to the inspector gencral
committee, the county administrator and the Patm Beach County League of Cities, Inc., and
posted bn the inspector gencral's website. The report shall include, but need not be limited to: &
description of significant abuses and deficiencies relating to the administration of programs and
operations disclosed by investigations, audits, roviews, or other activities during the reporting
period; & description of the recommendations for comrective action mads by thé inspector general
during the reporting period with respect to significant problems, abuses, or deficiencics
identified; identification of each significant recommendation described in previons annual
reports on which corrective action has not been completed; and & summary of cach audit and
investigation completed during the reposting peried.

. {2) The inspector general commitics will meet with the inspector general every six months to

review the previous six month’s activities and the inspector general’s plans and objectives for the
upcoming six months, B
Sec. 2-429, Fluauacisl support and budgeting.

(1) Pussuant to their annual budgeting processes, the county and each municipality shalt
provide sufficient financial suppont for the inspector general’s office to fulfill its dutics as set
forth in thig article. The county and municipalitics shall. fund the inspector general's office
proportionately, based on the actual expenses of cach govemmental entity as recorded in the
most recent sudited year and reposted in the Florida Department of Financial Services Local
Government Electronic Reporting system (LOGER), pursuant to section 218,32, Florida Statutes,
as may he amended.

(2) The county end emch municipality’s proportionate share shall be based on cach
entity’s actual expenses as defined in the then current Uniform Accounting System Manual,
publithed by the State of Florida, Dcpartment of Financisl Services, Bureau of Local
Government, and shall include the following Object Categories: 30 - Operating
Expenditures/Exprnses; 60 - Capital Qutlay; and 80 — Grants and Aids. Notwithstanding the
above, however, law -enforcement, pension funds, electric utility scivices, firs control, and
intergovernmental transfer costa shall not be included in the proportionats share calculation.




318 Nothmg contained herein shall in any way limit the powers of the inspector general provided for
319  in this Ordinance to perform audits, inspections, reviews and investigationa o all county and
320 municipel contracts,

u (3) The inspector general.shall establish and maintain & fiscal year wluch coincides with
322 that of the county. Beginaing May 1, 2011, and svery May | thereafler, the i mspeaor general
323 shall deliver to the board a budget request including a reasonable cstimate of operating and
324  capital expenditures and shall also include, but not be limiled to, anticipated revenues from -
325  sources other than the county and municipalities, and funds estimated to be received but not
326  cxpended in the current fiscal year. Na later than April 1 of every year, the inspector general
327 shall deliver a preliminary budget request to the Palm Beach County League of Cities, Inc., and
328 be available to discuss the budget request with the League of Cities membership prior to May 1
329  of every year. The board shall mect with a delegation selected by the Pabm Beach County Leagus
330 of Cities, Inc., to discuss the budget request for each fiscat year. The county shall endeavor to
331  place the matter on a board agcnda prior to June 15 of cach year, but in no event later than June
332 30. The partics sttending this meeting shail acknowledge the provisions of sectioh 2-429.1(1).
333 {4) No later than the fifth business day in July of cach year, the Office of the Clerk and
338 Comptroller shall prepare an allocation schedule based en the most current LOGER system data,
335 The proportionste share to be paid by the county and each municipality shall be reduced
336 proportionstcly by the amticipated revenues from- sources other than the county and
337  municipalitics and the amount of funds estimated to be received but not expended by the
338 inspector general in the current fiscal year.

339 {5) In the event the county or a municipality does oot submit the most recent fiscal year
340  data in the LOGER system, the proportionate share for that municipality shall be based upan its
341 last LOGER system submittal, subject to an escalator for each year the submmal was not made.
342 The escalator shall be based on the Consumer Pricé Index for All Urban Censumers, U.S, City
343 Average, as sct forth in scetion 193.155, Florida Statutes, as may be amended. -

344 (6) The budget of the inspector genera) shall bt subject to final approval of the board.
345 No later than September 20 of each year, the board shall sct the inspector general budget for the
-346 cammg fiscal year and adjust the proportionats share of the county and uch municipality
347  accordingly as described in this section.

348 {Ty The Office of the Clerk and Cnmptmller shall iovoice the coumty and each
149 municipality one-fourth of tbe proportionate share a5’ adjusted on October 10, January 10, Aprnil
350 10 and July 10 of cach yeir. Paymenl shall bo submitted to the board and dus no later than thirty
351 (30) days from the date of the invoice.. Upon receipt, all funds shall be placed m the Office of
352  Inspector General, Palm Beach County, Florida Specisl Revenuc Fund. In the event payment is
353 not timely reccived, the county or any municipality in compliance with this secnbn may pursue
354  any available legal remedy,

355 . (8} The county and eacli municipality’s propomomt: share for the period of June I, 201 l
356  through September 30, 2011 shalf bs. as set forth. in ibit A which is attached her:to and
357  incorporated herein by reference, The Office of the Clérk and Comptroll:r shall invoice the
i 358 County, upon adoption of this ordinance, $946,764, Thiz amount is based on- the estimated
: 359  expenses through Juiie 1, 2011 of $483,333, plus the County s propomnnale share 23 reflected
360  on Exhibit A. The Office of the Clerk and Comptroller shall invoice cach municipality for their
361  proportionate share as set forth in subsecuun 4] begm.mng with the first invoice on Ocmber 10,
‘362 2011, i
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Sec. 2-429.1 Funding Rase

(i) The funding base is a rainioum level of funding, determined as & percentage of
contract activity of the governmentsl entities subject to the authority of the inspector general,
The mirpose of estsblishing the funding base is to: ensure the office is adequately funded. The
funding base s currently s¢1 at an amount equal to one quarter of ong percent (0.25%) of the
contracts as described in section 2-429(2). Within ten (10) days following establishment of the
allocation schedule s described in 2-429(4), the county will determine whether the calculated
funding requirement meets the onc quarter of one percent (0.25%) funding base.” In the event the
calculated fimding requirement is less than one quarter of one percent (0.25%), but the inspector
geaeral’s proposed budget is fully funded by the allocation schedule and revenues from sources
other than the county and smunicipalities, the inspector general shall request a reduction of the
funding base sccordingly for that budget year. Nothing herein shall be construed to: .

()  Limit the calculated finding base to one quarter of one percent (0.25%), as may
be required to adequately fund the Office of the Inspector General;

(b} Limit the inspector general's authority 1o request & budget that resulls in a
caleulated funding base that is less than coe quaster of one percent (0.25%) at any time; or

()  Prohibit the inspector general from transmifting to the county suppiemental
budget requests. . :

No adjustment to the calculated funding base shall ocenr if such adjustment results in the

Office of the Inspector General not being adequately funded. -

{2) On en annual basis the board of county commissioners may adjust the funding base
percentage upon a showing of need which shall be baged pon, but need not be limited to, the
following criteria: .

{2) =zdditional expenses in a particuler year necessitsted by an extraordinasily large
investigation or audit; . ]

(b) the amount of increases or decreases in budget requests by the inspector general in
prior years; .

(¢} the amount and frequency of supplemental budget requests made By the inspector
genenal in prior years; .

(d) the amount and Fequency of surpluses and/or shortfalls in the inspector general’s
budget in prior years;

() the ability of the county end ¢ach municipality to bear an increase of ihe funding base

percentage in a particular year, .

The demnoastration: of nced shall be subject to review and recommendation by the review
committee as establiched in the Charter of Palm Beach County, section 8.3, The review
committee's recommendation shell only be overruled by 4 supermajority vote of the board of
county commissioners. In no event shall the funding base be reduced below one quarier of one
percent unless such reduction is made by the inspector genoral,

Sec. 2-430, Removzl. ’ :

The inspector general may be removed only for causs based upon specified charges of the
following: neglect of duty, sbuse of power or authority, discrimination, or ethical misconduct.
The removal process shall be initiated at a duly noticed public hearing of either the board, the
inspector general committée, or a funding entity as deseribed in section 2-423(9). An affirmative
vote of five {5) members of the board, an affinmative vote of five {5) members of the inspector
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general committee, or an affinfnative supermajority vote of a funding entity shall be required to

prescnt the inspector genefal with the charges &nd to proceed to final public hearings. The board,

inspector generel committes, or the initinting funding entity, &s appropriate, shall transmita copy
of the charges to the inspector general 2t least sixty (50) days prior-to all final public hearings

which shall be convened by the board, all funding satities, and the inspector general comumittes.
The inspector general shall bave an opportunity ta be heard in person and by counsel at the final

public hearings prior to the votes being taken on his or her removal. The inspectar genersl may
only be removed upoen the affirmative vote of five (5) members of the board, five (5) members of
the inspector general committee, sl a supemmajority of all funding entities. A record of the
procesdings, together with the charges and findings thereon, chall be filed with the clerk to the
board. The inspector general shall be remaved without a public hearing in the event the inspector
genera] is convicted of or enters a guilty plea or nolo contendere plea to a:state or federsl
felony, Based upon specified charges of neglect of  duty, abuse of power or authority,
discrimination, or ethical misconduct, one or more municipalities may file a petition for removal
with the general counsel for the Office of Inspector General. A petition for emoval must be
duly authorized as a resolution outlining the specific charges and passed by & majority plus one

‘of the governing body, The pefition for reoval shell be transmired to.the inspector general

committee with a copy to the,gcnem’l counsel of the inspector general. The inspecior general
committes shall decide whether to initiate the removal process or dismiss based on the peution.
The inspectar general committee may investigate the ailegnuons contasined in the petition before
deciding whether to initiate the removal process. If the inspector general committes initiates the
remaval process, the municipality or municipalitics making the petition for remova) shall have
the opportunity to be heard at the finsl public hearings prior to the vates being taken.

Sec. 2-431. Enforcement.
This Ordinance is enforceable by all means provided by law, including seekmg injunclive
relicf in ths Fifteenth Judicial Circuit Court in and for Palm Beach County.

Sec, 2-432. Penalty.

Any persen wha: ’

(1) retaliatcs agninst, punishes, thieatens, harasses, or penalizes, or zitempts (o retaliate
ageinst, punish, threaten, baress, or penalize any person for assisting, communicating or
cooperating with the Inspector General, or

(2) who kaowingly interferes, obstructs, impedes or nttempu to mlerfere. obstruct or
impede in any investigation conducied by the Inspector General
shail be guilty of a violation of this Ordinance and punished, pursuant ta section:125.69, Flarida
Statutes, in the same manner es a second degree misdemeanor.  Any potential violation of thiz
section shall be referred o the State Attomey for possible investigation and prosecution.

10
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(1) The inspector general shall bave the suthority o (a) make investigations of county or
munjeipal matters and publish the results of such investigations; (b) review und audit past,
present and pmposed county or municipsl programs, accounts, records, contracts, change orders
and tmnsacnons, and © pnpm reports and recnmmandauuns to the board,. gr the subiect

it based on such audils er
investigations. All efected md appointed county snd muaicion! officials sad employees, county
and municipal agencies and instrumentalities, contractors, their subcontractors-and lower tier
subcoptractors, and other parties doing business with the county or a mupicipality andfor
receiving county _r_mgnmnﬂ_fmds sha.ll fully cooperate wuh the inspector general_in the
¢ crcise of the Y and ._Such_coo mno

the Commission on Florida Law Epforcement Accredjtation, Inc.

{2) The inspector general shall have the power to conduct audits of, require npmmﬂugm

of documents from, and receive full and unusmcud access o the records of the board, mh

municipality, county administrator, ¢i tor, ci ¢

executive, all elected and sppointed county and municipal officisls aud employees, county and

mp_.nmal__depamncum. d:vmnns, agencies and  instrumentalities, congactors,. their
4 d low ol and other persans and entities doing business with

lhe county o _:Lrggg_gmimmdfnr receiving county or municipal funds regarding ény such

contracts of transactions with the county~¥he_0r 8 municipality. Except as otherwise limited in

this_subsection {2). the inspector general’s jurisdiction includes but shall not be limited to all

projects, programs, contracts or transactions thet are funded in whole or in part by the county: of
apy municipality, The inspector general may contract with outside entities deemed necessary o
perform the functions of that office. This-cubsaciien—deos-rat-apply-lo-colleclive-bargaining

Any such contract is subject to finat approval by the board, but such approval shall

o ohr.y a mquest by the inspector gen:nl for documents or for
an interview, the inspector general shall have the power 1o subpoena witnesses, administer oaths,
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and require the production of recerde-documents, Seventy-twa (72} hours prior to serving a
subpocna, the inspector general shall provide written notice to the stale attomney and the 1.8,
Atorney for the Southern District of Florida. The inspector gencral shall not interfere with any
ongoing criminal investigation or prosecution of the state attorney or the U.S. Attomey for the
Southern District of Florida, When the siate atterney or the U.S. Attoruey for the Southers
District of Florida has explicilly notified the inspector geners] in writing that the inspecior
general's investigation is interfering with an ongoing criminal investigation' or prosecution, the
inspector general shall suspend service of subpoena, cxamination of w!witnesses. or other
investigative activities s set forth in the notice. In the cese of a rofusal to obey & subpoens
served ta any person, the inspector gencral may make application to any circuit court ¢f this state
which shall have jurisdiction to order the witness to appesr before the inspector general and to
produce evidence If so ordered, or io give testimony touching-onrclevant to the matter in

il

6)—_Where the inspoector general suspects a possible vin of any state, fcdcml‘ or local law,

of she shall notify the appropriste civil—crminal-of
mm!a_\'&m In-the-case-of-a-posaible-vislation-of a-rularoguiation

agencicy,
adm '

sha nate  wi
ifican the ins e

{8—5)The inspector general shall have the power without limitation to eudit, investigate,
monitor, inspect and review the operations, activities, performance, and procurement processes
including, but not limited to, estabishment-ai-bid specifications, bid submittals] activitics of the
contractor, their syb: wer tj cont its officers, agentd and employees,

. b 3




135 | lobbyists, county nndmm_smm and officials, in order to ensure cumphauce with contract

136 | specifications and detect corruption and fraud,

137 | (B~$)The inspeclor general shall have the power wo receive, review snd investigste any

138 - complamts regurding sny municipal_or county-funded pmjects programs, contracts of

139 | transactions. The inspéctor.general shall establish s "hotline” to receive complaints, from either

140 | anenymaous or identificd persons,

141 | (8}—1The inspector general may exercise any of the powers contained -in this m.u:le upon hig or’

142 | her own initistive.

143 | (@)—R)The inspector general shall be notified in wmmg prios lo any Mm_mhbs,mcmng

144 ofa,pm[gmgm sclection committee where any matter relating to the procurement of goads or

145 | services by the county or any municipality s to be discussed. The notice required by thiy
- 145 | subsection shall be gwcn to :he mspectur gencml B8 5000 28 poss:bic aﬁu [ meeung has been

P10 -2 : : ; Boting:, The

148 | inspector g-eral may, at lus or her d:scrclmn. attr.-nd all duly natlced county _or_municipal
149 | meetings n:lmng to the procurement of goods or services as provided herein, and may pose
150 quesuons and mse concerns consistent with thc functmm. mthonty and’ power; of the mspecwr

154 (-1-0)—21,_It is amxclpn.led that mnielpaliliﬂr—speclai dmncur and olh:r pubhc uﬁicmln and
155 | enlities will recogn:ze and desire to benefit from the services of the county office of inspector
156 | general. The inspector geaeral may negotinte sgrecments or memoranda of understanding with
157 othcr publlc cnlmes ‘which would amhonze lhe msped.or genc.ral o nmuls__mdapmdgm

159 any and ail w!honty. ﬁ.mcuom and powers set fonh in this article for the beneﬁt of such public
160 | entity, The memarandum of understanding or agreement shall include & provision for fees to be |
161 | paid to the inspector general from the public entity in exchange for such benefits, Such feefees
162 | shall be based on a raie established by the inspector general to.cover the cost of such benefits and

163 | shall include, but not be limited to, the-minlmurm-one guarter of one percent of the coniracts as

164 M!zed__n___z_._si.)_[b.cmnuﬂe_,ﬁmmuon ~A429(2 ding m&aﬂ_mhisn_o_mmc_«:.
1685 eneral rgview under 1 eeIne

166 | in section 2-429.1, Any such asrcmmt or memorandum of undmtmdmg is subject to fmai
167 | approval of the board, bist such approval shail not be unreasonably withheld. For the purposes of
168 | the remaval proccdme set forth in section 2-430, a "funding entity” shall meania pnbllc entity
169 | that has entered into an agreement or memomadum of understanding to receive services of the
170 | inspector general, and has provided funding in exchange for such services cqual to at least
171 | wwenty-five (25) percent of the total sonual budget of the inspector general for the county’s fiscal
172 | year immediately preceding the fscal year in which the removal procedure takes place.

173 | (34—]10) The inspector general's records related ta active aydits, investigations and revigws are
174 | confidential and cxempt from disclosure, as provided by WMunh
175 | Statotesr§-H2-3188(3).,

176 | {#33~11)The inspector general is considered “an appropriate local oEic:ai" of me county 3nd of ;
177 | any municipality for purposes of whistleblower protection prowded by §1 12,11351 Y Florida i
178 | Statates—§-443-3188(H., }
178 | (43}—12)The lnspeclor general may recommcud remedial actions and may provide prevention
180 | and treining scrvices to county gnd municipil officiels, employees, and sny other persons

3
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m
214
215
08
217
218
219
120
121
22
123
224

covered by this article, The inspestor general may foliow up 1o determine whether recommended
remedial actions have been taken,

{34y~[2)The inspector general shall establish policics and procedures and monitor the costs of
mvcsugmous undertaken. The inspector general shall cuopcn.la with other govemmcnml
agencies to recover such costs from other entities involved i in willful mzsconduct in regard to
county of munjeipal fands.

(35)—14}Nothing herein shall abridge employces' constitutional right to collective bargaining.
{Greh-No-2000-0408-2(8)42-16-00}

Sec. 2-424. Minimum quslifications, selection and term of office.

(1) Minimum qualifications. The mspector gmeﬂl shall be a person who!

&, Has at least ten (10) years of saperience in any one (1) or & combination of the following
fields:

1. As afederal, state or local law enforcement officer/official;

2, As afederal or state coyrt judge;

[y

-3, As a federal, state or [ocal govcmment altomney with expertise in investigating fraud

mismagagement and cotruption;

4. Ajgan inspector general, certified pubhc accountant, or internzl auditor;

5. As » person with progressive supervisory and menagerial experience in an investigative

public agency similar to an inspector general'’s office;

b. Has managed and completed complex investigations involving nllegauons of fraud, theft,

deception or censpirscy;

c. Has demonstrated the ability to work with Iocal state and federal law cnforcement agencics

and the judiciary;

d. Has a four-year degree from.an nccmdned institution of higher leaming;

e. Has not been employed by the county, any munijcipality oc any other gavernmental cntity

subject to the autharity of the inspector general office during the two-year peried immediately

prior to sckﬁlonvmwm@mmwmmmm
en, )

f. Highly qualificd candidaies will elso have sudit-related skills and/or hold one (1} or more of

the following professional certifications at the time of sefection: certified inspector general

(CIG), certified inspector general investigator (CIQ1), cenified ingpector general auditor (CIGA),

certified public ncmuntam (CPA), certified internal auditor (CIA), or cemﬁed fraud examiner

(CFE).




265

126
227
218
229

231
132
33
134
23s
236
237

239
240
P11
241
243
244
245
246
247
248
149
250
251
252
153
154
255
256
257
159
159

261
162
263

168
267
268
269
70
m

(2) Selection. Na official or employee of any governmental entity subjoct to the nuthorify of the
office of inspector general shall participate in4he-aatacten-ofon the inspector general committee.
Responsibility for selecting tha inspector general shall be vested solély with the iaspector genersl
selaction-committee-(ealocton-committant)., The ealestioringpecior geperal commities shall be
comprised of the commission on ethics as established in section 2-254 et seq. of this Code, the
state attorney for the Fificenth Judicial Circuit or bis or her designes, and the public defeader for
the Fifteenth Judicial Circuit o his or her designes. The cheirperson of the selesteninspecior
general committee shall be chairperson of the commission on ethics. After thoroughly reviewing
qualifications, background ~information, and personal and professional | referruls, the
selectioninspector general committee shall notify the county atomey of its sclection. The county
attomey shall prompily notify the bosrd that a sclection has been made. Tri-Sounty-atlomay

solectad-(3)_Siafling of inspector general ateetiothincocion 2426

o-the-golastion-commirtee-shal
(3)—Stafing-ol-seiaction-commitioe, The county human resources department shall provide
staff to the cetectioninspector genera] committee and a8 necessary will advertisé (he accepiance
of resumes for the position of inspector general, All resurnes received by the human resources
department will be forwarded to the selactoninspector general committee for cohsideration. The
huran resources department shall contract with an appropriate entity to ensure that background
checks are conducicd on the candidates selected for interview by the selaationi
committee, The resulte of the background checks shall be provided to the selection]
genem] committee prior to the intervicw of candidates. Followisg the initial selection of the
jospector general, the selectioninspeclor peneral committee, for future selection processes as
described in subsection (2) above, may continue to employ the services of the human resources
department or may ulilize its own saff to solicit candidates for inspector general. Al
advertiscments for the acceptance of resumes for inspecior general shall include a selary range
commensurate with public officials of like cxperience and expertise. ,
{4) Term. The inspector gencral shalk serve for s tertn of four (4) years. Al least six (6) months
prior 10 the end of each contrect term, the solaction] y committee will determine
whicther or not to rencw the contraet for an sdditional term of four (4) years, and shall promptly
notify the inspector general of its decision. In the event the calectioninspegior geheral committee
elects mot lo renew the contract, the selestenipspector gepetal committee: shall promptly
convene as necessary 1o solicit candidates for and 10 scloct 8 uew inspector general in the same
manner a8 described in subsection (2) sbove, The incumbent inspector geacral may submit his or
her name as a candidate 1o, be considercd for selection. The incumbent inspector geoeral shall
serve until a successor is selected and assumes office. : ; .
(5) Facancy. In case of e vacancy in the position of inspector general, the chairperson of the
seleclioninspector gencyal commitice may appoint 8 member of the inspector general's office as
interim inspector general within ten (10) days of the vacancy occurring, uatil: such time a5 @
successor inspector geaeral is selected and assumes office. A successor jnepector-general shatl be
sclected in the same manner as described in subsection {2) above, except for the following
gpecific time constaints: (2) solisitation for qualified candidates for sclection should be
published within twenty (20) days, but no later than forty (40) days of the date the vacancy

&V}
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~ N

oceurs; and (b) the colectioninspector genera! committes muat in good feith endeavor to convene

and seicct an inspector general within ninety (30) days of the date the vacancy ocdurs,
{Qrdr-blo2006-040§-2(03-12-16-60) '

' Sec. 2428, Contract.

Tha-A_designee fom the commission on ethics, with the assistance of the county’s
bu de; county ? shell ncgc}tiate a contract
of employment with the inspector genera! substantially consistent with the terms included in
contracts of other contractual employees of the county. For the purposes of contract negotiationg,
E AL 851001 90  ethjcs : gt Do GgCmed 8 d i -

ics' decision i ity, The inspectos general shall be paid at a rate
commensurate with public officials of like experience and expertise. Before any contract shall
become effective, the contyact must be appraved by & majority of the board present =t a regularly
scheduied board meeting, The contract will caver the entire four-year term subject to the removal
provisions in section 2-430. The comtmct will include -a provision 'requiring the
selactioninspector general commitiee to provide notice of its declsion to renew or not lo renew
the contract st least six {6) months prior to tie termination of the contract, The contract sheil
provide that the inspector geneml may not represent & political party or be or any executive
committee thereof, or seek public office during his or her term of service, shall not seek
public office or employment with any public entity subject to the jurisdiction of the lacpoctar
Genecalinspector geneml for four (4) years thoreafier. That limitation does not include seeking
sclection a8 inspector genersl for & subsequent term. The contract shall furtber provide that the
inspector general may not be a lobbyist, as defined in section 2-352 of this Code, for two (2)
years after temm of service. : .

See. 2-426. Physlcs] facillties and siafl.

{1) The county shall provide the officc of inspector gencral with appropriately located office
space and sufficient physical facilities together with necessary office suppHosrequipment and
firnishings to enable the inspector general 1o perform his or her functions. !

(2) The inspector-general shall have the power to appoiat, employ, and remove such assisiants,
employces end personne!, and establish personnel procedures s deemed ne¢esnry for the
efficient and effective adminjstration of the activitics of the office of inspector gel:]leral.

Sec, 2-427. Procedure for fnallzation of reports avd recommendations which make
findings ss to the person or entity helng reviewed or Inspected. .

The inspector general shall publish and deliver finalized reports and recornmendations to
the board or the sappropriatc munjcipality, and to the county commission on cthics.
Notwithstanding any other provision of this article, whenever the inspector general determines
that it is appropriate to publish and deliver a report or recommendation which contains findings
as to the person or entity being reported on or who is the subject of the recommendation, the
inspectar general shall provide the alfected person or entity & copy of the findings. Such person
ar entity, who is the subi B jng or reco ation reguiting an investigation o

ect a1 8 Nnd 0

[IEcEatl ) - )

[} =11 U ATL i) _ =11
review, shal} have fikean-(383-warkingien (10) calendar days to submit a writien! explanation of
rebuttal of the findings before the report or recommendation is finafized. [n the cage of an audi,




azl W~Sucb tuncly wh%g;ed wnttm a;planannn or mbmtal sha be' atm:hed to-

2 { - the:finalized report or regommendation. The' ‘requirgments of thia subsection sh | not apply in -
nmtters subject: to the State of ¥loride's Whisle-bloiver's' Act, or ‘when' the ipspector general, in .
conjuncuom\wilh the/state atiorey .op: U.5.. Attomey; determines. that supplying the ‘aifected

person or. enuly wlthauch'reportwill Jeopa.rdxze [ pendmg cnmmal mvcsugannn.[

"'17428. ,'_ilepprggg..
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n abuv ow er, o[ceme control, 8

376 ________ﬂ_)_ The mspecior genml nhalluubltsh u ﬁscal ym whlcﬁ commdes with
377 | that of the county. MWMWMM
378 | 201), and every May | thereafler, the inspector general shall deliver to the ?pggrd g budget
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Sec. 2-430. Remaval:
The inspector general may be retoved only for cause based upon specifi dd charges of the

following: neglect of duty, sbuse of power or authority, discrimication, or ethical misconduct.

The removul process shalt be initiated at a duly noticed public hearing of either the bosrd, the -

committee, or a funding entity a4 described in section 2-423(409). An
affirmative vote of five (5) members of the board, an affirmative vote of five (5} membert of the
soloctieningpector general commitice, or an affirmative supenmajority vote of & funding entity
shall be required to present the inspector general with the cbarges and to pmc:ed to fival public
hearings. The boaid, eelectioninspestor general committee, or the initiating ﬁ:hdmg entity, as
appropriate, shall transmit & copy of the charges to the inspector general at !easm sixty (60) days
prior to ail final public bearings which shall be convened by the board, all fundmg entities, and
the selastiprinspector general committee. The inspector general shalt have an opportunity to be
heard in person end by counsel at the final public.hearings prior to the votes being taken on his
or her removal, The inspector general may only be removed upon the affirmative, vete of five (5)
members of the board, five (5) members of the selectionjnspecior geperal committee, and a
supermajority of ali funding entities. A record of the proceedings, togsther with the charges and
findings thereon, shail be filed with the clerk to the board. The mspecwr general shall be
removed without a public hearing in the event the inspector general is convicted of or.coters &
gullty plea or nota contendere pleato z sut: or fedml felnny Mm:_mg_ﬁsd_gha_rgw

1
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Soctin $ BNFORCEMENT, Enforcement, !
This Ordinance is enforceabls by alt means pravided by law, includisg seek.mg injunctive
relict in the FiRteenth Judicial Circuit Coust in and for Palm Beach County.

Sesﬂm—?—-PEMLWSeg, 2-432, Pepalty, : |

Any person who: 4

A1) retalintes against, punishes, threatens, harasses, o penahzes‘ or mempu 1o retatiaeg
apgainst, punish, thresten, harass, or pmahze any person l‘or assisting, commumcaung or
cooperating with the Inspector General, or ©

B{) who_k,ng_mg]x interferes, o‘bnrucls. impedes or nnempt.s to mtert‘ere, obstruct or
impede in any investigation conducted by the lnspector General
shall be guxlty of a viclation of this Ordinance and punished, pursuant to scction| 125 69, Florida
Statutes, in the same manner as a sccond degree misdemeanor, Any poteatial violation of this
section shail be referred to the State Auomey for possible investigation and prosecuuon
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ATTACHMENT 3

Brief i:l_ggc;jption of substantive changes :

e Added Municipalities to the County Code - E
*  Added Audit and Investigative Standards :
© Changed the reporting section to require the caunty administrator and each municipal
manager, or edministrator, or mayor, where the mayor serves as chief executive officer,
to promptly notify the inspector gencral of possible mismanagement ofia contract (misuse
or loss exceeding $5,000 in public funds), fraud, theft, bribery, or other, violation of law
which appears to fall within the jurisdiction of the inspector general, ! . !
s  Clanified jurisdiction to include subcontractors and lower tier subcontraclors
® Added Qutreach section which includes, in part, public awareness, inclusion of the
inspector general's website to cach government's web page, posting information about
the office of inspector general in common areas, and illustrative exampies of fraud,
wasle, mismanagement, misconduct and abuse on the inspector general website,
| ¢ Re-named the inspector general selection commitics (o the inspeclor general committee.
¢ Changed the written explanation/respanse for investigations fram subjul,l(s) of a finding
or recommendation to from working 15 days to 10 calendar days and audit fo 20 calendar
days; with reasonable extensions.granted. o
® Added the requirement for the inspector general to furnish the annugl report to the Palm
Beach County League of Cities, Inc. i
¢ Outliried the annua] report date (o be not later than December 31 of vachi year and
required the inspector general to meet with the inspector general conunil%teernn an annua)
basis to review previous year's ectivities and plans and objectives for the upcorning ycar.
¢ Qutlined the funding mechanism for payment of the fee from the county and
municipalities. :
e Added the requirement of no later than April 1 of every year, the inspectdr general shall
deliver a preliminary budget to the Palm Beack County League of Cities, Inc., and be 1

available to discuss the budget request prior 16 May 1 of every year, I

¢ Added that the Board of County Commission shall meel with a delegation selected by the
Palm Beach County Leagus of Cities, Inc., to discuss the budget request for each fiscal
year and that the county shall endeavor ta place the matter on 4 board agenda priorto
June 15 of each year, but in no event later than June 30, ;

* Added the ability of 2 municipelity to file a petition for remaoval with the Igenemi counse]
for the Office of Inspector General, baged upon specified charges of negle:ct of duty,
abuse of pawer or authority, discrimination, or ethical misconduct. The géncral counsel
shall promptly forward the petition to the inspector general committee,

CCR3IED




Palm Beach County, FL

WEST PALM BEACH CITY OF

PO BOX 3368

ATTN ACCOUNTS PAYABLE .
WEST PALM BEACH Florida 33402

{1 check box for change of addrass

©1012 11 mMIT-CY
invoice

Acct. Number: VCOC00004231-000YS

Am«?unl Dus By | Amount Enclosed
10-18-11

-"575.327.00

Make checks  paard of County Commissioner
payable to! i

Mall Payment to:

Palm Beach County

Flnance Department

PO Box 977

Wast Fl’alm Beach Florida 33402

Raturn this portion with your paymaent

Ralain this portion for your records

Qggggmer 1 G N - 1]
WEST PALM BEACH CITY OF : _ q VC0000004231-000YS
Due Date Involce Amount Inv mbe IMJL L : Invoice D
10-18-11 $75,827.00 200-FNAR 100511000 78 10-08-11
Invoice Charges ,
[ Description i Chargoes
1 WEST PALM BEACH1ST QTR FY12 INSPECTOR GENERAL ALLOCATION| PER $75,827.00
COUNTY ORDINANCE 2011-009
Tatal Involcs Charges $75,027.00
Credit/Payment Appliad $0.00
Total Amount Dug By 10-16-11 1 $75,827.00

Important Custoemer Information

Please call the Revenue Division of Finance at 355-3594 for questions regarding this invoice.

Jorth Olive Ave., 2nd Floor, Room 203. West Palm Beach, FL133401‘E - 581.355.705R

Invelce Number: 200-FNAR1005110000000076 .




Inspector General FY 2012 Cost Allocation Schedule
Extimated Costs frem October 1 - Septevnber 30 {FY2010}

Trts ; OF Adustmen ‘Proportionate Share \ice Date mvoilte Date UTVRcE DRte  hwoire Date
(24 Totst Brperzes.  { FYZ000- 08K | FY2000-09% [ FYIOID-ZTIR]  Ad Erpemes lad TRREITY 1873911 [T 00 ) DA/IO/12 o791 Totat
2008 1% 254480357 3 naaresr|t 0,76 S4ETN] RSSAM IS 38033 §  AM03F S AMES § 384013 5 L5351
2010 18 1452424 : $ 1453424 nosm} . 1594 639 [ 39 0] 5%
o |8 10,501,032 s meIM|S | 108000 06N 108 4755 5788 4,765 4765 LYY
000 |% L $  2wrsv s S0,179,045 5.6a% 17 Wass BASS 35,455 29455 1] -
00 §s 50,429,593 s msn|s 511745 125 T 2.m8 22,48 s nMs 9,17
w9 |$ w7 $ wnrls mar amel " 519 18 - 128 1 510
W00 15 32,743 H FrACt a.00%] ” M Y} U » 57
o 1S BASEL Y $  oama|s SEAELE95 54 =My 38,005 LT mons 005 133,00
010 % b, X33 : $ mn0 0.00%]° . ) 1 L1 S n 1%
008 |% 137764 s am|s 1,620,545 oz 1 709 ] ™ F ] 25|
w0 |3 a,537.50 ) H 4,537,359 o B 1T m 208 2008 207 136
w09 4 1,419,650 $ nBals 1AS 264 009 | 2,553 & 38 533 633 1552 :
o0 {3 850,512 s 24055 | S mns .08 347] wr MY M M. A
2009 35 . __ASO7209 ). e L 18 nyaefs- spar sl T axn 1,306 2208 2,206 2,206 LT :
2010 | S58518 s - 1, ] LYY 1,183 m m » m 9
w08 {5 111975 5 30457 | 1150215 0.0 am 503 503 303 503 2013
wom |3 29.485,504 $ me.o06 | S 30,297,510 1% . 7 13252 13,252 1221 s 1,007
00 |5 msn $ uols 1270 5 mam o0 " 1m0 1R 170 m il
W §s 2456829 $ TAS66YS LEL A B L: 1075 1075 1073 1075 2%
200 {3 5281,m s wran s 7068555 aun i 105 1083 109 1053 120
008 3% 3 A,120 $ msals INS02461 1415 - . LS 15,906 16,845 16856 16,346 2388
w0 s 4,914,290 , $ 4su0] 0w 8401 2,150 1350 2,150 2150 4,601
o0r [ 1040871 L w3 s Lomass .U 1 “a < asa asd 1m
2008 |5 111786 : s s7.808 | $ PRy, Ti 0l am »2 051 92 352 1808
207 |5 1009212 | 5 s oes |5 vAsI|S Y. 1] 0.0mG 1,008 m m an m 128
e |$ R325936 s ML | s SARTI | 057K + 15047 4m 2 LMy 4012 16,47
009 {4 LIrns E o)l 187,008 oI 330 o as 6 a5 3,304
wor )8 s }s 174 aom|s ursoo | 5 4556548 ol .. omam 2030 10, 1038 1| 2150
wn |5 45,508,700 L E LA b I 51266217 1:%| - nm 22,431 240 A1 21431 By
w08 {8 12,964 205 s 624526 | § B 1474 e 1031 FLE N T3] 10,321 4,284
w10 |4 1,ma329 $ 101 [T 17 M5 s [ g 1L
wme §$ 15.999.657 s 15,99 BT 1 00w 134 699 55% £99 6995 708
2000 |8 35510490 $ so1088 | 5 TSRS 248 .1 16409 16409 15,408 16,408 £5,838
2010 |% 10149473 $ 1W30873 osm) 17,754 41 a0 444 441 17,764
2009 {4 3,150,485 L1 85,53 |5 323617 azs) - osse| v 1416 1415 ¥ 3T 5664
w0 [s 540,34 $ 5785 | $ W1 0% 1,043 %1 % 1 p131 1,043
o 13 4519386 18 - asoas f.ex{ . 1026 0 2026 26 3102
om |3 30,505,545 $ o731 |% 79,552 996 i . wan 17,306 17306 17,306 17,306 @23
00 |8 16,551 J5 . asmomls A6 |  jomyki . 3w 75817 ny m - Ao 3
§  assamsss|s  ammmis sae]s avimrosls  rsmemoss| ooow|$ 2,799643 |5 emon|s emsujs wamifs emour 5 2mesn
7 2010 dats & Aot svaitable for thess municipalites. 2009 data wat wted for this chatt. T 279860 . $  2roapa3

¥ 2010 & 2009 data 13 not alabie fou these municipaities. 2008 dats was used for this chare
" 2090, 2009 B T00F data s not ovattable Yor these municipafities, 2007 data wirs e for this chart.

= S0 1 dmi/Revenye FY 2010
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_'Pa!m Beach County, FL Mlﬂh m&voi ce

WEST PALM BEACH CITY OF
PO BOX 3366
ATTN ACCOUNTS PAYABLE
. WEST PALM BEACH Florida 33402

[CJcheck box for change of eddress

|

£9)0)21) M -Cy

|

involce Number: 200-FNAR1004110000000038 |,/

Acct. Nuniber: VC0000004231-00DYS

Make checks Board of County Commissioner

payabie to:

Amt;pnt Due By Amount Enciosed
10-16-14

$77,928.00

izl Payment to:

Palm Beach County

Finance Dapartment

PQ Box 3877

West Paim Beach Florida 33402

Ratumn this portion with your payment

Relain this poction for your racords

Customer

WEST PALM BEACH CITY OF

Due Date Amogunt
$77.929.00

10-18-14

Invoice Charges

[nvoics Number
200-FNAR100411000

Accoynt Number
VCO000004231-00DYS

3
. : Involce Date
|MJ38 10-08-11 '\1/

Description Charges
1  WEST PALM BEACH FY11 INSPECTOR GENERAL COST ALLOCATION PER $77,929.00
COUNTY ORDINANCE 2011-009
Total Invoice Charges $77,929.00
Credlt/Payment Applled $0.00
Total Amount Due By 10-16-11 ; $77,920.00
Important Customer information R
Plaase call the Revenue Division of Finance at 355-3584 for questions regarding lhis invoice.
i
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iN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT IN
AND FOR PALM BEACH COUNTY,
FL.ORIDA

CASE NO: 50 2011 CA 017953

TOWN OF GULE STREAM, VILLAGE OF
TEQUESTA, CITY OF RIVIERA BEACH, TOWN
OF JUPITER, CITY OF DELRAY BEACH,
TOWN OF PALM BEACH SHORES, TOWN OF
MANALAPAN, VILLAGE OF WELLINGTON,
TOWN OF MAGNONIA PARK, CITY OF PALM
BEACH GARDENS, TOWN OF HIGIILAND
BEACH, TOWN OF LAKE PARK, CITY OF
WEST PALM BEACH, TOWN OF OCEAN
RIDGE, CITY OF BOCA RATON, municipal
Corporations of the State of Florida,

Plaintiffs,
vs.
PALM BEACH COUNTY, a political subdivision,

Defendant.

SHARON R. BOCK, in her Official capacity as the
Clerk & Comptroller of Palm Beach County, Florida,

Intervenor.

AMENDED NOTICE OF HEARING
PLEASE BE ADVISED that SHERYTL. STECKLER, in her official capacity as Inspector

General of Palm Beach County, will call on for hearing the Inspector General's Motion to

Infervens in the above case, before The Honorable Catherine M. Brunson, Circuit Court Judge,
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On Wednesday, Qctober 24, 2012, at 9:30 a.m.in Courtroom 10D, the Main Judicial Complex, 205

WN. Dixie, West Palm Beach, Florida. Thirty minutes have been reserved. PLEASE GOVERN

YOURSELF ACCORDINGLY.

I HEREBY CERTIFY that a copy of the foregoing has been provided by email this 10th day

of September, 2012, to those on the ditached service. list.

/ZJL% bz

Robert B. Reitler

General Counsel

Fla. Bar No. 327751

Email; RBeitler@pbcgov.org
Agtorney for Intervenor
Office of Inspector General -
Palm Beach County

P.O. Box 16568

West Palm Beach, FL. 33416
Tel: 561-233-2350

Fax: 561-233-2370
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT IN
AND FOR PALM BEACH COUNTY,
FLORIDA

CASE NO: 50 2011 CA 017953 |

TOWN OF GULF STREAM, VILLAGE OF
TEQUESTA, CITY OF RIVIERA BEACH, TOWN
OF JUPITER, CIiTY OF DELRAY BEACH,

TOWN OF PALM BEACH SHORES, TOWN OF
MANALAPAN, TOWN OF MAGNONIA PARK,
CITY OF PALM BEACH GARDENS, TOWN OF
HIGHLAND BEACH, TOWN OF LAKE PARK,
CITY OF WEST PALM BEACH, TOWN OF OCEAN
RIDGE, CITY OF BOCA RATON, municipal
Corporations of the State of Florida,

Plaintiffs,

Vs,
PATM BEACH COUNTY, a political subdivision,

Defendant,

SHARON R. BOCK, 1n her Official capacity as the
Clerk & Comptroller of Palm Beach County, Florida,

Intervenor.

INSPECTOR GENERAL’S AMENDED MEMORANDUM
OF LAW ON MOTION TO INTERVENE

SHERYL STECKLER, in her official capacity as Inspector General of Palm Beach
County {IG Steckler or the IG), by and through her undersigned counsel, presents this
Memorandum of Law on her Motion to Intervene, currently set for hearing at 9:30 am. on
Wednesday, October 24, 2012, and states:

1. An independent Inspector General of Palm Beach County was mandated by the

County’s voters when they approved a ballot question stating, in part:

Qﬁﬁﬁﬁq
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“Shall the Palm Beach County Charter be amended to require the Board of County
Commissioners to establish ...an independent Inspector General funded by the County
Commission and all other governmental entities subject to the authority of the Inspector
General?” (Bold added)

On November 2, 2010, more than 72% of the County’s voters approved.

2. The resulting provisions in the County Charter [1.3(6), 8.3 and 8.4] provide that
the Office of Inspector General (OIG) is to “provide independent oversight of publicly funded
transactions, projects, and other local government operations” and include requirements to insure
the independence of the IG. The IG is chosen by an independent “selection committee;” has a
term contract; and may only be removed for cause and by supermajorities of both the “selection
commitiee” and the Board of County Commissioners (BOCC).

3. Section 8.3 of the Charter also establishes a minimum level of funding for the

OIG: - ,
“an amount equal to one quarter of one percent of contracts of the county and all other

governmental entities subject to the authority of the inspector general (funding base) as

determined by the implementing ordinance.”
This is critical to both the independence and the operatioha] efficiency of the OIG. IfIG Steckler
had to fear defunding or even a significant diminution in her budget if she displeased public
officials by looking into certain matters or reporting certain facts, her independence would be
seriously compromised.

4, The 'h;lplementing Ordinance (Chapter 2, Acticle XII} also reflects the
fundamental requirement of IG independence. IG Steckler determines who she will hire, what

she will investigate or audit, the records she will obtain, the witnesses she will question, and the

contents of her reports.
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Intervention

5. All issues in this case involve the budget and funding for the IG. As such, IG
Steckler has an absolute right to intervene, and in fact is a “necessary party.” This is a matter of
fundamental due process. |

6. This is an action for declaratory relief under Chapter 86, Florida Statutes. Section
86.091, Florida Statutes provides, in relevant part:

“When declaratory relief is sought, all persons may be made parties who have or claim

any interest which would be affected by the declaration. No declaration shall prejudice

the rights of persons not parties to the proceeding.”
1G Steckler claims an interest which would be affected by this Court’s declaration and has such
an interest. No declaration may be issued which could affect her rights, unless she is a party.

7. The Supreme Court of Florida, in Riviera Club v. Belle Mead Dev. Corp. 194 So.

783 (Fla. 1940), stated at 785:

“...we have repeatedly held that infervention, by any interested party, is a matter of right
" and not dependent upon leave of court.” (cites omitted)

8. Mote recently, the Supreme Court of Florida observed:

“It is a longstanding principle of Florida law that ‘[a]ll persons materially mterested in
the subject matter of a suit and who would be directly atfected by an adjudication of the
controversy are necessary parties.” ... Necessary parties must be made parties in a
legal action.” (citations omitted, bold added) Everette v. Fila Dept of Children and
Families, 961 So. 2d 270 (Fla. 2007)

1G Steckler is materially interested in the subject matter of this suit and will be directly affected
by this Court’s adjudication. She is therefore a necessary party who must be included.

9. This Court cannot properly adjudicate the matters before it without including 1G
Steckler.

“The proposition that a court cannot properly adjudicate matters involved in a suit when

it appears that necessary and indispensable parties to the proceedings are not before the
court is well settled.” Fain v. Adams, 121 So. 562 (Fla. 1929).
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10.  If a party with sufficient interest in a case is not included, any part. of the
judgment which affects the excluded party will be veversed. See: Everetfe v. DCF, supra; Yorty
v. Abreu, 988 So. 2d 1155, 1157 (Fla. 3rd DCA 2008); and Green v. Hood, 98 So. 2d 488 (Fla.
1957).

11.  None of the cases cited by any of the opposing parties contradict these principies.

Capacity to Sue

12. ,AH the partics have challenged IG Steckler’s capacity to sue.  Under Rule
1.120(a), Florida Rules of Civil Procedure capacity to sue is presumed, and any party seeking to
challenge one’s capacity must raise the issue through a “specific negative averment.” Although
only the County has set out a specific negative averment, the arguments of all parties will be

addressed.

“‘Capacity to sue’ is an absence of legal disability which would deprive a party of the

right to come into cowrt. 39 Am.Jur.2d Parties § 31 (1971). This is in contrast to

‘standing’ which requires an entity have sufficient interest in the outcome of litigation to

warrant the court's consideration of its position.” (cites omitted) Keehn v. Mackey, 420

So. 2d 398, 400, headnote 1 (Fla. A" PCA 1982).

13.  The Inspector General Ordinance (Article X1I) expressly provides 1G Steckler’s
capacity to sue. It states: “The inspector general may exercise any of the powers confained in
this article upon his or her own initiative.” Section 2-423(7). One of ithose powers is: “This
article is enforceable by all means provided by law, including secking injunctive relief in the
Fifteenth Judicial Circuit Court in and for Palm Beach County.” Section 2-431. The pariies
simply ignore this. The Ordinance also provides that if any person fails to comply with a
subpoena issued by the IG “...the inspector general may make application to any circuit court of
this state...” Section 2-423(3). This is the capacity to sue.

14.  All arguments that IG Steckler lacks capacity to sue ignore the specific language

of the Ordinance, and are based on the erroneous premise that the Office of Inspector General
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(OIG), rather than IG Steckler, is seeking to intervene. Even without the specific authorization
provided in the Ordinance, 1G Steckler has the capacity to sue. She is a natural person and an
independent County officer with no legal disability. No one has presented a single legal
precedent for ruling that an individual with no legal disability lacks the capacity to sue.

15.  The County cites only two cases to support its argument that IG Steckler lacks
capacity to sue, Larkin v. Buranosky, 973 So. 2d 1286 (Fla. 4" DCA 2008) and Johnston v.
Meredith, 840 So. 2d. 315 (Fla. 3" DCA 2003). But these cases stand only for the proposition
that, under Florida law, unincorporated associations have no legal existence, and hence no
capacity to sue or be sued. But their individual members can sue or be sued. See also
Asociacion De Perjudicados Por Inversiones Efectuadas En US.A. v. Citibank, F.8.B., 770 So.
2d 1267, 1269 n.3 (Fla. 3d DCA 2000). IG Steckler is not an unincorporated association with
no legal existence.

16.  Even if the OIG, rather than IG Steckler, were seeking to intervene, all arguments
presented by the parties on this point would still be meritless. For starters, unlike an
unincorporated association the OIG is mandated in the County Charter and has a legal existence.

17.  The Countjr argues that “The IG is simply a department of the County with
functional or investigative independence.” But IG Steckler is a person, not a depariment.

18.  The County also asserts that “the 1G’s independence does not as a matter of law
give -it [sic] the legal capacity to sue or be sued in its own name...” The County provides no legal

authority to support this assertion, which is both irrelevant and incorrect.
a. This assertion is irrelevant because IG Steckler is an individual person.

b. 'This assertion could be relevant if intervention was sought by the OIG,
which is an organization. But it would be totally incorrect, as independence is the

key factor in determining whether an organization, such as the OIG, has the

n204C6



capacity to sue. In Lederer v. Orlando Utilities Commission, 981 So. 2d 521 (Fla.
24 DCA 2008), the Court noted that “the interconnected relationship between the
City and the OUC is both unique and strange” and that “While the OUC is part of
the City for some purposes, it is independent and beyond the control of City as to
the powers granted to it under the special act.” The Court ultimately determined
that the OUC had the capacity to sue and be sued because of its "substantial
autonomy to operate independently from the city government." Lederer should be
compared with North Miami Water Board v. Gollin, 171 So 2d. 584 (Fla. 3rd
DCA 1965), where the utilities board was held to lack the capacity to sue because

it was controlled by the city manager, and therefore was not independent.

19.  All this is simple conunon sense. No party can be responsible for the conduct of
another party over which it lacks control. Nor can a functionally independent party be deprived
of access to the courts to defend and enforce its own rights. And with the capacity to sue, the
corollary, the capacity to be sued, must follow. As just one examprle, any person who wishes to
dispute a subpoena issued by IG Steckler must have the right to seek issuance of a Writ of
Prohibition or similar protective order. Naming the BOCC as the respondent would be a useless
act, as it neither issued the subpoena no.r controls IG Steckler in this or any other material
respect.

20.  The final argument that IG Steckler lacks capacity to sue is based on the
erroneous notion that Section 4.3 of the County Charter, which provides for a county atforney to
be employed by the BOCC, also requires the county attorney to represent the IG. The Charter
specifies that the county attomey represents:

144

. the board of county commissioners, the county administrator, and all other
departments, divisions, regulatory boards and the advisory boards of county government
in all legal matters relating to their official responsibilities.”

A0 A

6 LR W

;)



This argument is also without merit for numerous reasons, including:

21.

22.

a. IG Steckler is not the board of county commissioners, the county
administrator, or a department, division, regulatory board or advisory board of

county government (nor is the OIQ3).

b. Both 1G Steckler and the OIG are independent of the listed entities and

have their own representation.

c. The County Attorney, in her representation of the BOCC in this case, has

taken a number of positions and actions which conflict with the interests of IG

Steckler and the OIG. Under these circumstances, the Florida Bar’s Rule of

Professional Conduct 4-1.7, prohibits her from representing both her employer,

the BOCC, and the 1G.

d. The County Charter provides the IG’s right to independence and a
minimum level of funding. Those rights would prove illusory if IG Steckler were
denied due process and prohibited from accessing the courts to defend and
enforce them, and the Ordinance recognizes that fact by setting out IG Steckler’s

right to enforce all of its provisions in circuit court.

In conclusion, IG Steckler has the capacity to sue, as does the OIG.

Extent of the Inspector General’s Rights as an Intervenor

The final issue relates to the extent of the authority this Court will allow IG

Steckler upon intervention.

“Anyone claiming an interest in pending litigation may at any time be permitted to assert
his right by intervention, but the intervention shall be in subordination to, and in
recognition of, the propriety of the main proceeding, uniess otherwise ordered by the
court in its discretion.” (Bold added) Rule 1.230, Florida Rules of Civil Procedure
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23.  Because IG Steckler is a party whose interests are likely to be directly and
significantly impacted by this Court’s rulings on the issues already before it, she should not be
merely a nominal party, but should be permitted to contest every issue.

24, The Clerk cites to Omni National Bank v. Georgia Banking Company, 951 So. 2d
1006 (Fla. 3" DCA 2007), for the premise that an intervenor “is not permitted to contest the
plaintiff’s claims.” But this statement is mere dicta and taken out of context. In Ommni, the 3
DCA actual_ly reversed the trial court’s order which had denied Omni’s right to intervene and
litigate the issues material to it. As a matter of common sense, there is no point in a party
intéwening in a case which would materially impact its interests unless it could challenge those
very claims. Williams v. Nussbaum, cited in Omni, explains the standards that actually apply:

*We conceive this to mean that the intervenor may not assert matters extraneous to his

own inferests, but that he may avail himself of any and all arguments which relate to

derivation and extent of his own inferests, whether or not these matters have been
previously asserted by one of the original parties.” Williams v. Nussbaum, 419 So. 2d

715, footnote 1 (Fla 1 DCA 1982)

25. IG Steckler does not currénﬂy propose to insert any new issues into this litigation,
but rather to assert her interests as to the matters already at issue. Her interests extend to both the
original complaint and the failure of the parties to provide the minimum funding required by the
Charter during this litigation, which has been made an issue by the County’s counterclaim.

26.  Even if the failure to properly fund the OLG during this litigation had not already
been made an issue, IG Steckler could have filed a separate suit. As noted above, the Ordinance
specifies her right to file in circuit court to enforce its provisions, including the requirements that

Clerk calculate proportionate shares and send out bills, and that the Municipalities pay their

shares. Any such suit would likely then be combined with the instant case.
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27.  Furthermore, even if the IG wished to raise entirely new claims against the parties
relating to her funding, Rule 1,230 authorizes the Court to permit this, and doing so would
promote justice and judicial economy.

“All the parties and the res were before the court; and in view of the aim of the rules to

allow liberal joinder of parties and claims and the policy of equity to grant complete

relief and avoid a multiplicity of suits, we think the lower court had full authority to
allow the intervention and decide the issue therein made.” (cites omitted) Miracle House

v. Haige, 96 So 2d 417, 418 (Fla. 1957)

28.  Regarding the failure to fund the OIG, Clerk Bock and the Municipalities seem
especially concerned with 1G Steckler’s proposed motions that would request dismissal of their
respective complaints.

a. IG Steckler’s proposed motions arc based on the following premise:

“In Florida, the general rule is that a public official may not seck a declaratory judgment

as to the nature of his duties unless he ‘is willing to perform his duties, but is prevented

from doing so by others.”” Reid v. Kirk, 257 So0.2d 3, 4 (Fla. 1972y  Graham v. Swift,

480 So.2d 124, 125 (Fla. 3 DCA 1985).

b. Because this case addresses only OIG’s funding, IG Steckler should have
been included as a party defendant at the outset. Had that been done, her right to
file these same pleadings seeking dismissal would be beyond dispute. The
plaintiffs should not be permitted to gain advantage from their attempt to exclude
IG Steckier, a necessary party, from this case.

C. If the Court permits IG Steckler to file such motions and ultimately
determines them to be meritorious, that need not result in dismissal of the
complaints. The Court could allow a limited period of time to comply and
thereby avoid dismissal of its complaint. (The Municipalities would have to

become current with their bills, and Clerk Bock would have to send out billings

and cease blocking the expenditure of munieipal funds by the O1G.)
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29.  In their Response, the Municipalities also claim that allowing IG Steckler to
intervene as a full party in this case will prejudice their rights because:
“The Municipalities are filing a Motion for Partial Summary Judgment shortly. This
Motion, if granted, could resolve the case,” and “The Municipalities are concemed that
the OIG’s filings will interfere with the scheduling of a hearing on their Motion for
Partial Summary Judgment, and will also unnecessarily prolong the litigation.”
This lawsuit was filed in November 2011, but virtually no activity occurred prior to the filing of
the IG’s Motion to Intervene and nothing of substance has occurred to date. See, Beeler v.
Banco Industrial de Venezuela, 834 So. 2d 952, 953 (Fla. 3" DCA. 2003). IG Steckler has as
great an interest in the expeditious resolution of this case as do the original parties, and should

herself have been an original party. 1G Steckler should be a full party to this case with the right

to fully litigate all issues and advance her related claims.

Certificate of Service

I hereby certify that a copy of the foregoing Memorandum of Law has been provided by

email this 9™ day of October, 2012, to those on the attached service list.

e 5. e
Robert B. Beitler
General Counsel
Fla. Bar No. 327751
Email: RBeitler@pbcgov.org
Attorney for Intervenor
Office of Inspector General
Palm Beach County P.O. Box 16568
West Palm Beach, FL 33416
Tel: 561-233-2350, Fax: 561-233-2370
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT IN
AND FOR PALM BEACH COUNTY,
FLORIDA
CASENO.: 502011 CA 017953 AO

TOWN OF GULF STREAM, VILLAGE OF

TEQUESTA, CITY OF RIVIERA BEACH, TOWN

OF JUPITER, CITY OF DELRAY BEACH,

TOWN OF PALM BEACH SHORES, TOWN OF

MANALAPAN, VILLAGE OF WELLINGTON

TOWN OF MANGONIA PARK, CITY OF FALM

BEACH GARDENS, TOWN OF HIGHLAND

BEACH, TOWN OF LAKE PARK, CITY OF

WEST PALM BEACH, TOWN OF OCEAN

RIDGE, CITY OF BOCA RATON, municipal

Corporations of the State of Florida,

Plaintiffs,
\EE

PALM BEACH COUNTY, a political subdivision,

-Defendant. -

SHARON R. BOCK, in her Official Capacity as the
Clerk & Comptrolier of Palm Beach County, Florida

Intervenor.

/

OPPOSITION TO INSPECTOR GENERAL'S MOTION TO INTERVENE AND
AMENDED MEMORANDUM OF LAW ON MOTION TO INTERVENE

Sharon R. Bock, in her cfficial capacity as Clerk & Compiroller of Falm Beach County
(the "Clerk and Comptroller"), by and through undersigned counsel, and in accordanée with Rule
1,230, Florida Rules of Civil Procedure, files this Opposition to Motion to Intervene filed by the
Inspector General ("1G™), and to the 1(G's Amended Memorandom of Law on Motion to Intervene

served on October 9, 2012 (*Amd. Memo™),' and states:

'The Amended Memorandum is the 1G's third memorandum of law filed in suppert of her Motion to Intervene.
Each successive legal memorandum filed by the IG, including the recently filed Amended Memorandum, has added
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Introduction

This Court should deny the Motion to Intervene for these reasons: (1) the Motion seeks
to interject additional and complex constitutional and legal questions not raised by any of the
parties; (2) to grant the relief the IG seeks, the Motion itself requires this Cowrt to modify the
bafance of power in municipal government; (3) the statutory and municipal law unambiguousiy
indicate that the County and County Attomey are the exclusive persons who may defend a
County ordinance and enforce the funding mechanism of the Ordinance involved in this action,
(4) the IG has not properly pled individual standing, does not qualify for taxpayer standing and,
even if she did, could not assert the interests of her office; and (5) the IG is not entitled io super-
intervenor status anyway.

L The IG Improperly Seeks to Interject Additional and Complex Constitutional and
Legal Questions Outside the Scope of This Litigation.

The instant lawsuit concerns one issue: the legality of the funding mechanism in an
ordinance ("Ordinance) enacted by the County in which the Office of Inspector General (QIG),
and the position of Inspector General is created. See Ordinance No. 2009-049, as amended by
2011-009. Whether or nof the IG has the power she now claims to sue or be sued is wholly
irrelevant to (1) the declaratory relief the Plaintiffs seek that the Ordinance is 2 tax, (2) the
counter-declaratory and monetary relief the County seeks to make ifs bu&get (and_, indirectly, the
1G's budget) whole, and (3) the related declaratory relief the Clerk & Comptroller solicits as a

party caught in the middle.”

additional arguments in support of her request to intervene in this action, some of which are not even set forth in her
Motion to Intervene,

2 Were this Cowst to grant the IG's Motion to Intervens, the partiss fo this action would have fo reguest jeave to

amend their pleadings fo request declaratory relief as to the 1G's authority to participate in this action. These issues
world have to be resolved before the issues the Plaintiffs framed in their Complaint.

#11715347 _vi1
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The current lawsuit does not challenge (1) the independence of the OIG or of the
Inspector General; (2} the IG's capacity or sianding to sue or be sued, or (3} the exercise of an
enumerated poWer of the OIG under the Ordinance such as the right to enforce a subpoena. The
16 asks this Court for permission to swamp the sing]é issue the lawsuit actually coneemns with

‘these new anes: (1) the IG has claimed she is "not a depariment of anything,” but entirely
independent of- the Board of County Commissioners. (Memorandum of Law on Motion to
Intervene ("Memo™)} at 5 (Aug. 29, 2012)). In fact, she has asserted that her office is the
equivalent of a statutory state agency, such as the Florida Office of Financial Regulation and
Office of Insurance Regulation.? (74, at 6); (2) the IG c}aims capacity and standing to sue and be
sued in her official or in her personal capacity, either way on behalf of her office's interests,
inclhuding the power to seek mandamus relief against the other litigants. (Amd. Memo. at 5). She
explicitly claims the right to defend -a County Ordinance in a manner contrary to the County
Attorney. (Amd. Memo, at 7); and (3) the 1G also asserts her right to enforce a subpoena not at
issue In this case. (Amd. Memo, at 6)

Customanly, intervenors are not welcome 1o expan& the scope of liligation in this
manner. In Williams v. Nussbaum, 419 So. 2d 715 (Fla. 1st DCA 1982), relied upon by the 1G
(Amad. Memo, at 8), the court identified two limitations on intervention: (1) intervention

ordinarily is in "subordination to and in recognition of the propriety of the main proceeding” and

* The analogy to the Flerida Office of Financial Regulation and Office of Inswance Regulation is not apt and the
cases the IG relies upon are entirely jrrelevant, Cf Roche Surely and Casualty Co., Inc. v. Dep't of Fin. Servs.,, Office
of Ins. Reg., 895 So. 2d 1139 (Fla. 2d DA 2005) (department erred in disregarding ALJ's finding of fact that tnsurer's
failure to return build up funds to agent was not witlful); K/igfeld v. State, 876 So. 2d 34 (Fla. 4¢th DCA 2004), rev.
denied, 889 Sc.2d. 71 (Fla. 2004) (Viatical Settlement Act did not preempt Sccurities Act). The legislature
undoubtedly has the authority to establish a state agency or quasi-municipa} entity such as an independent special
district with the power to sue and be sued, but the legislature did not egact or recognize the Office of the Inspector
General, § 20,121(3), Fla, Star. The cases that the IG relies upon are not irrelevant,
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(2) "one wl;o intervene in a pending action erdinarily must come into the case as it exists and
conform to the pleadings as he finds them or that he must take the casc as he finds it." Jd. n.1.
Because intervention is ordinarily subordinate to the main proceeding, an intervenor is
not welcome to multiply. the issues in the lawsuit. Courts ordinarily have an obligation to avoid
constitutional and other legal questions not eritical to the resolution of thé dispute before it.
- State v. Mozo, 655 So. 2d 1115, 1117 (Fla. 1995}, State v. Williams, 584 So. 2d 1119, 1121 (Fla,
5" DCA 1991). This Court has complete discretion to deny the IG's Motion to Intervene without
deciding the new issucs the IG raises because they are outside the scope of this litigation.
Allstate Ins. Co. v. Johnson, 483 So. 2d 524, 525 (Fla. 5™ DCA 1986) (the court "does not abusc
its discretion when it denies intervention because the would-be intervenor seeks to inject new
issues into the pending action.™)

Because no party 1o this lawsuif has challenged the independence of the OIG or of the
Inspector General or raised the other issues exclusively of interest to her, they are naot ripe for
review and it is premature to decide them. See generally State v. Fia, State Turnpike Auth., 80
So. 2d 337 (Fla. 1955) (provisions of Turnpike Act prescribing method of exercise of power of
eminent domain was not relevant in proceeding to validate Authority's bond issuc and an&
objection to such section was premature}. Accordingly, this Court should deny the Motion to
Intervene and not alfow the tail to wag the dog‘by forcing the parties to brief and argue
extrancous legal issues that will delay and complicate the lawsuit,

1.  To Grant the Relief the IG Requests, the Motion to Intervene Fiself Reqaires this
Court fo Modify the Balance of Power in Municipal Government.

For this Court to decide in favor of the IG on its Motion to Intervene, this Court must
necessarily find, impliedly, or explicitly, that she has standing and capacity to sue and be sued in

this lawsuil. To do so has major implications for the balance of power in municipal government.
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The IG cannot participate in this lawsuit representing the interests of her office unless the OIG is
capable of suing and being sued. The Motion to Intervene requires the Court to decide at least
this much. As discussed below, appearing in her individeal capacity does not resolve the
problem.

Most obvicusly, the ruling would bear on the relationship between the IG, Board of
County Commissioners, and County Attorney, but not merely as pled thus far in this lawsuit, It
would also influence whether (1) the IG is entitled to sue the County in this lawsuit or any other;
(2) the IG can file other lawsuits at will or be named in them at the County's expense; and (3)
the IG can defend other County ordinances in a manner confrary to the County Attorney, In
addition, this court's ruling bears on the relationship between the Board of County
Commissioners, County Attorney and other County departments, which may contend that they
are also entitled to sue or be sued or, if not the departments, the heads of the departments at
County expense.’ The court's ruling will also impact other counties for the same reasons,

This Couwrt should deny the IG's Motion to Infervene to avoid altering the balance of
power in municipal government when the dispute as already framed is adequate fo resolve the
fundamental funding question at issue.

HI.  The IG Lacks the Authority to Intervene in this Action
This Court may deny the IG's Motion to Intervene without deciding whether the G has

the authority she claims, but were the Court to reach the merits of the question, it is clear under

* The 1G mistakenly claims that the Clerk & Comptroller relied upon Omni Nat'l Bank v. Ga. Banking Co,, 951 So,
24 1006 (Fla. 3d DCA 2007). (Amd. Memo,, at 8) The case is not cited in the Clerk & Comptroller's initinl
Response to Inspector General's Motion to Intervene, Nevertheless, Omnf does not suppert the IG% Motion to
Tntervene. ln Omni, the court ruled, "The iniervenor must accept the record and pleadings as they exist in the
litigation and the intervenor may oot raise new issues” fd. at 1007, Omni "accepted the pleadings as they existed
and did not attempt 1o raise any new or competing claims in the litigation." The IG propaoses to violate this standard
by: (1) moving to dismiss the Clerk & Compirelier's apd Municipahities' pleadings, (2) seeking mandamus against
the Clerk, and (3) Taising a new claim that her Office is empowered 10 sue and be sued with respect to the subject
matter of this litigation.
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statutory Iaw, the County Charter and Ordinance that she does not. All unarﬁbiguous]y speak in
unison to this same effect, but even if they did not the state statute on peint or, alternatively,
County Charter is sufficient to deny the Motion to Intervene. |

State Statute, Statuiory law invests exclusively a board of county commissioners with the
power to defend civil actions against the County. § 125.01(I}b), Fla. Stat. Municipal
ordinances are inferior to laws of the state and may not conflict with any controlling provision of
a state statute. Cify of Wilton Manors v. Starling, 121 Se. 2d 172, 174 (Fla, 2d DCA 19640}, The
IG erroneously claims entitlement to defend this action on the basis of the Ordinance. To the
extent the Ordinance authorized any such thing {which it does not), it would be confrary to
statutory law and, therefore, invalid.

County Charter. The County Charter also invests the authority to defend civil actions
exclusively in the County Aftorney. § 4.3, Charter ("The office of county attorney shall prosecufe
and defend all civil actions for and on behalf of Palm Beach County and the Board of County
Commissioners...."),” The Charter is the constitution of Palm Beach County. This Court's main
purpose is 10 construe the constitution in such a manner as to ascertain the intent of the framersg
and to effectuate that object. Metro-Dade Fire Rescue Serv. Dist. v. Metro-Dade Cnty., 616 So.
2d 966, 970 (Fla, 1993). The implementing ordinance of the I3 may not contiadici the charter
or must give way if it does. Jd, at 970. This is another reason to deny the Motion fo Intervene.

Ordinance. Tn unison with staie statute and County Charter, the implementing Ordinance
states that the County shall pursue any legal remedy in the event the IG is not funded, Art. XTI, §

2-429(7), County Code. It accords to the Inspector General merely the power to make

3 The |G points out that the Charter also states that she is "independent” and must receive a minimum level of
funding as determined by the implementing ordinance. (Memo, at 2) She also claims that the County Attorney isnot
authorized to represent OIG, but nothing in the Charter contradicts the County Attorney's exclusive authority to
defend civil actions such as this one against the County. :
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application to any circuit court to order a witness o appear. Jd, § 2-423(3). From this
enumerated power, the IG erroneously infers an expansive general power contrary to statute,
charter, and other enumerated powers in the Ordinance to defend this civil action and sue for
mandamus, g, § 2-423(7) ("The inspector general may exercise anf of the powers contained in
this article upon his or her own initiative."). Of course, this is nonsense according to traditional
rules of statutory construction which apply equaily o ordinances, "Where there i3 in the same
statute a specific provision, and also a general one which in its most comprehensive sense would
include matters embraced in the former, the particular provision must control...." Stroemel v.
Columbia Cnty., 930 So. 2d 742, 746 (Fla. 17 DCA 2006) (citation omitted). Thus, "a specific
statute covering a particular subject arca always controls over a statute covering the same and
other subjects in more general terms.™ Morigage Elect, Registration Sys. v. Mahler, 928 So. 2d
470, 472 (Fla. 4" DCA 2006} (citation omitted). The specific provision at issue in the Ordinance
provides that the County shall pursue any legal remedy if the IG is not funded. |

The electors’ intent clearly expressed in the Charter and Ordinance is that the County
must defend this lawsuit. The 1G may not infringe this enumerated power. The Florida Supreme
Court mled unconstitutional a less serious infringement upon a board of county commissioner's
antherity to select its own counsel by depriving the commission's authority to engage counsel
residing outside the county. See State v. Culbreath, 174 So. 422, 425 (Fla. 1937) (local act
regulating the jurisdiction and duties of the board of county commissioners in the matter of their
general duty and power fo represent the county in the prosecution and defense of all legal causes
mvalid), Culbreath makes plain that the Board of County Commissioners' discretion to defend

civil actions may not be constrained.
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IV.  The IG Has Net Properly Pled Individual Standing, Does Not Qualify for Taxpayer
Standing and, Even if She Ihd, Could Not Assert the Interests of Her Office.

The IG has not properly pled individual standing, does not qualify for taxpayer standing
and, even if she did, could not assert the interests of her office. First, the 1G's Motion to
Intervenc and appended Complaints for Mandamus Relief and Motions fo Dismiss, as well as
supporting Memoranda, are all filed on behalf of "Sheryl Steckler, in her official capﬁcity as
Inspector General of Palm Beach County." Sheryl Steckler does not allege special injury or
residency in her proposed Crossclaims, This Court must rule on her Motion to Intervene
exclusively as filed; i.e., on behalf Sheryl Steckler in her official capacity as Inspector General of
Palm Beach County.

Second, Sheryl Steckler does not qualify for taxpayer standing. Taxpaver standing is
available only "if the taxpayer can show that a govermnment téxing measure or expenditure
violates specific constitutional limitations on the taxing and spending power.” Alachua Cniy. v.
Scharps, 855 So. 2d 195, 198 (Fla. 1st DCA 2003} (citing Martin v. City of Gainesviile, 800 So.
2d 687, 688-89 (Fla. 15t DCA 2001), rev. denied, 821 So. 2d. 298 (Fla. 2002); Paul v. Blake, 376
So.2d 256, 259 {Fla. 3d DCA 1979)). Sheryl Steckler claims the opposite in her proposed
Crossclaim against the Plaintiffs; ie, that the implementing ordinance complies with
congtifutionat limitations on the taxing power, She does not claim that 2 government taxing
measure violates the copstitution, but that failing to enforce the government taxing measure
conflicts with the Plaintiffs’ ministerial duty.

Third, if Sheryl Steckler could intervene as a taxpayer in this proceeding, she would not
be entitled to assert the interests of her office as grounds for the action anyway, but only her
interests as a taxpayer. See generally Dep't of Bdue. v. Lewis, 416 8o, 2d 455 (Fla. 1982). A

person may not be heard to raise constituiional questions on behalf of some cther person. Stare
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v. Stepansky, 761 So. 2d 1027, 1033 (Fla. 2000), cerr. denied, 531 U.S. 959 (2000). She cannot
do indirectly as an individual what she cannot do directly in her official capacity. Because the
IG has not pled and is not entitled to taxpayer standing or, if she was, could not assert the
interests of her office anyway, her Motion to Intervene should be denied.
V. The IG Is Not Entitled {o Snper-Intervenor Status.
| The 1G asks for special status as a full party, exceeding that of the Clerk & Comptroller,
The Clerk & Comptroller is a constitutional and sfatutory officer with long-established legal
authority to sue and be sued. Due to her potential official and persenal civil and criminal
liahility the Clerk & Comptroller requested and received unanimous consent to intervene in -this
action to ask this Court for a declaraﬁon about her legal obligations under the Ordinance in light
of the Municipalities' legal challenge. The Clerk & Comptroiler takes no position on the merits
of this litigation and does not presume party status. The Clerk & Compiroller simply seeks to
protect her interests as a party caught in the middle between the Plaintiffs and County.® In
contrast, -the IG demands full party status, even though she lacks any express authority
whatsoever to sue or to be sued w_“ith respect to the subject matter of fhis action. This is not to
minimize her office, but to put in perspective the incongruous extent of her request for party
status. Espéciaﬂy when the County is seeking te uphold the legality of the funding mechanism,
and to collect the monies required to be paid under the funding mechanism.

The court in Nusshaum explained that the secondary Himitation on an intervenor; i.e, that

the intervenior "take the case as [s)he finds it," prevents the IG from filing her unmeriterious

¢ A compuolier may challenge a law that requires the expenditure of public funds as it is the comptroller's duty to
collect, control and dishurse them. See, e.g, Green v. City of Pensacela, 108 So. 2d 897, 900-01 (Fla. 1st DCA
1959) (comptroller entitled to question constitutionality of special act which purports to exempt the City of
Pensacola from payment of gross receipis tax as required by general law); gecord Kaulakis v. Boyd, 138 So0. 2d 505
(Fla. 1962) (county commissioners had the right and duty to challenge the validity of a portion of their home mile
charter, which purperted fo make the county Hable in {ort to the same extent as municipalities since a judgment for
the plaintiff would have required the commissioners to expended public funds in satisfaction thereof). Public
officials also have standing to challenge a law that will injure them. Green, 108 So. 2d at 200.
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motion to dismiss and mandamus actions, Concerning this limitation, the court explained: "By
this it is generally meant thei he cannot avail himself or urge mere irregularities in the
proceeding which the original parties have expressly or impliédly waived, or of defenses which
are personal to them." Williams, 419 So. 2d at n.1. Within these limitations the intervenor may
"avail himself of any and all arguments which relate to derivation and extent of his own
interests," id., but not to the extent of challenging "the propriety of the main proceedings or the
sufficiency of its pleadings," Florida Gas Co. v. Am. Emplbyers' Ins, Co., 218 So. 2d 197, 198
(Fla. 3d DCA 1969); or "object|ing] to pleadings or process ... submitted to without objection,"
Singletary v. Mann, 24 So. 24 718, 722 (Fla. 1946); accord National Wildlife Federation, Inc. v,
Glisson, 531 So. 2d 996, 998 {Fla. Ist DCA 1988) ("An intervenor must accept the record and
pleadings as he finds them and carnot raise new issues, although he may argue the issues as they
apply to him as a party."”).

The 1G has no authority fo defend this civil suit at all, but even if she did, the IG is not
cotitled to dismiss pleadings, sue for mandamus relief, or otherwise exercise super-intervenor
status fo seek funds the County is already hotly pursuing. Consequently, and for the rcasons
discussed in her previous Response, as well as the Responses of the City and the County, this

Court should deny the [G's Motien to Intervene.

M. . Alexander

Floridd Bar No. 346845
HOIA.AMD & KNIGHT LLP

222 Lakeview Avenue, Suile 1000
West Palm Beach, Florida 33401
Tel: (561) 833-2000

Fax: (561) 650-8399

10

#11719347 v 000422



IN THE CIRCUIT COURT OF THE 45"
JUDICIAL CIRCUIT, IN AND FOR._
PALM BEACH COUNTY, FLORIDA

TOWN OF GULF STREAM, et al,, CASE NO. 502011CA017953X3C{MB
Plaintiffs, DIVISION: AQ

V.

PALM BEACH COUNTY,
Defendant.

SHARON R, BOCK, in her Official Capacity
as the Clerk and Comptroller of Paim Beach
County, Florida,

Intervenor.
{

ORDER ON INSPECTOR GENERAL’S MOTION TO INTERVENE

THIS CAUSE having come before the Court on the Inspector General's Motion to
Intervene, and the Court having heard‘ argument of counsel, reviewed written submissions
of the parties, inc]uding the Pairﬁ Beach County Clerk and Comptrolier, as lnteweﬁor, and
being fully advised in th‘é premises, it is hereby, | |

ORDERED AND ADJUDGED that the Inspector Ger;:eral’s Moticn o Intervens is

v

hereby DENIED.

DONE AND ORDERED in Chambersthis day of October; 2012, at West

Palm Beach, Palm Beach Couhty, Florida,

THNE by

Honorablie Catherine M. Brunson |
Circuit Court Judge

000423



Copies furnished io:

Claudia M. Mb&(enna City Attorney, Douglas N. Yeargin, Assistant City Attorney, Kimberly
L. Rothenburg, Assistant City Attorney, City of West Palm Beach P.0. Box 3366, West Falm
Beach, Florida 33402.

Martin Alexander, Esq., Counsel for Sharon R, Bock, Holland & Knight, LLP, 222 Lakeview
Avenue, Suite 1000, West Palm Beach, Florida 33401.

Denise Coffman, Esq., General Counsel for Clerk and Cornpfroller, Sharen Bock, 301 Noﬁh
.Olive Avenue, 9" Floor, West Palm Beach, Florida 33401,

Robert B. Beltler, Esq., General Counsel for Inspector General of Palm Beach County, P.O.
Box 16568, West Palm Beach, Florida, 33402,

Andrew J. McMahon, Chief Assistant County Attomey, Phiiip Mugavero Semor Ass:stant
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IN THE CIRCUIT COURT OF THE 15™
JUDICIAL CIRCUIT, IN AND FOR PALM
- BEACH COUNTY, FLORIDA

TOWN OF GULF STREAM, et al., CASE NO. 50201 1CAD1 7953 XX XXMB
Plaintiffs, DIVISION: AQ ,
V.

PALM BEACH COUNTY, a political
Subdivision of the State of Florida,

| COPY
RECEIVED FOR FILING

MY 4§ 209
SHARON R. BOCK

Defendant.

SHARON R. BOCK, in her Official Capacity

as the Clerk and Comptroller of Palm Beach OLLER
. SLERK & COMPTR
County, Florida, (‘é}%wn‘ CiViL DIVISION
Intervenor.

/

DEFENDANT PALM BEACH COUNTY’S OPPOSTION TO PLANTIF E’S MOTION
FOR PARTIAL SUMMARY JUDGMENT

Defendant Palm Beach County (County) submits the following opposition to Plaintiffs
Motion for Partial Summary Judgment:

I. Introduction

The Plaintiff Municipalities omit crucial facts from their recitation of the history of the
County Office of Inspector General (OIG) and turn on its head the test that determines whether
the County may legally charge the Municipalities for the cost of the OIG operation. When the
facts are set forth and the test properly applied, Plaintiffs’ motion must be denied.

11, Facts - The Grand Jury, the Office of Inspector General, and Its Performance

The OIG was created in direct response to the recommendations of a Grand Jury. In
carly 2009, the State Attorney for the Fifteenth Judicial Circuit convened a Grand Jury to

investigate Palm Beach County governance and public corruption. On May 21, 2009, the Final
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Presentment of the Palm Beach County Grand Jury was released (the Grand Jury Report).! (A
copy of the report, less its voluminous exhibits, is attached to the Affidavit of Assistant County
Administrator James B. Merrimen (Merriman Affidavit) as Ex. A.)

The Grand Jury found that Palm Beach County was facing a crisis of trust in public
governance and reported that the erosion of public trust in the institutions of governance had
undermined the legal, political and economic pillars that support the community. (Grand Jury
Report at 1.) The Grand Jury found that'meaningfui, independent oversight is a necessary
ingredient in good governance and not an option. (/d.) (The Grand Jury ci_ted to Section 905.16,
Fla. Stat., and Owens v, State, 59 50.2d 254 (Fla. 1952), in describing itself as the “guardian of
all that is comprehended in the police power of the State.”” Grand Jury Report at 2-3.)

The Grand Jury adopted the regulatory vision of the Miami-Dade County Inspector
General’s Office, acknowledging its broad investigatory role and close cooperation with Federal,
State and local law enforcement and regulatory agencies. (Jd at 24-27 {regarding ethics
enforcement); 34-35 (“The Office of Inspector General, the Miami-Dade Police Department and
Miami-Dade County Ethics Commission act as an effective feeder system into the local anti-
corruption effort.”; 44-50.)

The Grand Jury recommended that the County create an Office of Inspector General
modeled after the office in Miami-Dade County. (Jd. at 49.) The Grand Jury reported that the
Miami-Dade office had an annual budget of approximately $5.5 million (id. at 45), had identified
over $106 million in questionable costs, damages, and lost revenues i its first decade of

operations, and had achieved over $60 million in future savings and restitition since its inception

in 1998. (Jd. at 46.)

1 . .
The Grand Jury continues to monitor the County’s efforts to combat corryption,

2
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In prompt response to the Grand Jury's findings, recommendations, and conclusions, the
Palm Beach County Beard of County Commissioners (BCC} directed its staff to draft the Office
of Inspector General Ordinance (the OIG Ordinance). Assistant County Administrator James B.
Merriman (Merriman) was assigned to implement these steps, and shepherd the process through
to completion, including the creation and implementation of an Ethics Commission 2nd a formal
Code of Ethics that would form the basis of a new county-wide regulatory scheme. (Merriman
Affidavit at p. 2-3.) As the Merriman Affidavit makes clear, every step of the process involved
close cooperation with members of the public, including an active Ethics Initiative, Leadership
Palm Beach County, the State Attorney, School District Staff, and the League of Cities and its
counsel,

The proposed County Charter amendment was submitted to a public referendum in
November 2010. The Charter amendment overwhelmingly approved (72%) by the voters,
including a majority of the voters of every municipality in the County. The voters thus
expressed their consent to OIG oversight (and its attendant cost) and substantial ethics reform.”

As described in OIG Reports, from June 28, 2010, through September 30, 2011, the
OIG spent $1,272,558, and already had a “retumn on investment” of $2,385,345 in identified and
questioned costs. (The Report is attached as Exhibit 1 to the Affidavit of Sheryl G. Steckler
(Steckler Affidavit); see p. 11-12.) As of August 1, 2012, the Inspector General estimated that

she would expend $2.1 million of her $3 miilion budget (Interim Report attached as Exhibit 2 to

2 In 2008, the County Charter was amended to add a provision in Section 6.3: “Approved charter
amendiments that transfer or limit a service, Junction, power cr authority of a municipality shall be effective in a
municipality only if the amendment is also approved by a majority of voters in that municipality voting in the
referendum.” (Emphasis added.) This provision, placed on the ballot at the request of the municipalities, would
have exempted any municipality from the provisions of the Inspector General and Ethics charter amendment if a
majority of the voters in the municipality had voted against it. (Merriman Affidavit at par.13)

3
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the Steckler Affidavit, 5% unnumbered page from end), and included a snapshot of her website
“dashboard” in which she reported finding questioned or identified costs of $4.4 million since
the inception of her office.’

I, Argument

A. The Standard for Summary Judement

The standard for summary judgment in Florida has long been recognized as being favor
of the non-moving party. “JA] party moving for summary judgment must show conclusively the
absence of any genuine issue of material fact and the court must draw every possible inference in
favor of the party against whom a summary judgment is sought.” Moore v. Morris, 475 So.2d
666, 668 (Fla.1985). See also Hanrahan v. Hometown America, LLC, 90 So. 3d 915, 917 (Fla.
4 pea 2012). Here, the Plaintiff Municipalities not only depend on inferences in their favor,
they base their argument on baseless conclusions.

B. The County Has Ample Authority to Charge the Municipalities for the Cost of the OIG

As a Charter County, the County is expressly authorized by the Florida Constitution to
pass an ordinance on any subject unless the ordinance is inconsistent with general law or special
law passed by vote of the electors. The Municipalities incorrectly suggest that the County needs
a specific grant of authority to pass an ordinance on a particular subject, rather than starting with
the correct constitutional premise that a Charter County may pass an ordinance on any subject
L@Qﬁ prohibited,

The Florida Constitution states:

* The Mizmi-Dade Office of Inspector General reported a budget for Fiscal Year 2011-12 of $5.6 million, and in
Fiscal Year 2010411 “over $44 million in averted losses, projected savings, financial recoveries, and increased
revenues fhad] been achjeved for the County.” (2011 Annual Report attached as Exhibit B to the Affidavit of Patra
Liu, at 11-12.)
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Counties operating under County Charters shall have all powers of local self-
government not inconsistent with general law, or with special law approved by
vote of the electors. The governing body of a county operating under a charter
may enact county ordinances not inconsistent with general law. The charter shall

- provide which shall prevail in the event of a conflict between county and
municipal ordinances,

Art. VIIL §1(g), Fla. Const. See also Section 125.01, Fla. Stat.
The Supreme Court of Florida has explained how a county ordinance can be inconsistent
with state law:

Pursvant to our Constitution, chartered counties have broad powers of self-
government. See art, VIIL § 1(g), Fla. Const. Indeed, nnder article VII, section
1{g} of the Florida Constitution, chartered counties have the broad authority to
“enact county ordinances not inconsistent with general law.” See also David G.
Tucker, 4 Primer on Counties and Municipalities, Part I Fla. B.J .» Mar. 2007, at
49. However, there are two ways that a couanty ordinance can be inconsistent with
state law and therefore unconstitutional, First, a county cannot legislate in a field
if the subject area has been preempted to the State. See City of Hollywood v.
Mulligan, 934 S0.2d 1238, 1243 (Fla.2006). “Preemption essentially takes a topic
or 2 field in which local government might otherwise establish appropriate local
laws and reserves that topic for regulation exclusively by the legislature.” fd,
(quoting Phantom_of Clearwater, 894 So.2d at 1018, Second, in a field where
both the State and local government can legislate concurrently, a county cannot
enact an ordinance that directly conflicts with a state statute, See Tallahassee
Mem'l Reg'l Med Ctr., Inc. v_Talluhassee Med Cir, Inc.. 681 So.2d 826. 831
(Fla. 1st DCA 1996). Local “ordinances are mferior to laws of the state and must
not conflict with any controlling provision of a statute.” Thomas v. State, 614
50.2d 468. 470 (Fla.1993); Hillshorough County v. Fla, Rest. Ass'n, 603 So.2d
287, 591 (Fla. 2d DCA 1992y (“If [a county] has enacted such an mconsistent
ordinance, the ordinance must be declared null and void.”); see also Rinzler v.
Carson, 262 S0.2d 661, 668 (Fla.1972) (“A municipality cannot forbid what the
legislature has expressly Heensed, authorized or required, nor may it authorize
what the legislature has expressly forbidden.”).

There is conflict between a local ordinance and a State statute when the local
ordinance cannot coexist with the state statute, See City of Hollywood, 934 8o.2d
at 1246: see also State_ex rel. Dade County v. Brawticam, 224 So0.2d 638. 692
(F1a.1969) (explaining that “inconsistent” as used in article VIII, section 6(f) of
the Florida Constitution “means contradictory in the sense of iegislative
provisions which cannot coexist™), Stated otherwise, “[tlhe test for conflict is
whether ‘in order 16 comply with one provision, a violation of the other is
required.” ™ Browning v, Sarasota Alliance for Fair Elections, Inc. 968 So.2d
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637, 649 (Fla. 2d DCA 2007) (quoting_Phantom of Clearwater, 894 S0.2d at
1020), review granted, No, SC07-2074 {Fla. Nov. 29, 2007).

Phantom of Brevard, Inc. v. Brevard County, 3 So.3d 309, 314 (Fla. 2008). See also
Lowe v. Broward County, 766 So.2d 1199, 1206-07 (Fla. 4% DCA 2000). The Municipalities
identify no statute or special law that conflicts with or is inconsistent with the OIG Ordinance at
issue in this case. Because of the strong presumption that properly adopted ordinances are
constitutional, the only way that the Municipalities can prevail is if they conclusively
demonstrate that the County’s charges represent an illegal tax. (Only the State can authorize
other than ad valorem taxes by counties. Art. VII, sec. 1(a), Florida Constitution.) As discussed
below, the County’s charges do not meet essential elements necessary for characterizing a charge
as an illegal tax; thus, the Municipalities cannot overcome the presumption of constitutionality
and their Motion must fail.

The Municipalities’ reliance on Gaines v. City of Orlando, 450 So.2d 1174 (Fla. 5MpCA
1984} in thié regard is misplaced. There, the City Charter Amendment was in direct conflict
with the special laws passed by the Florida legislature relating to the Orlando Utilities
Commjssion_. There is no such cenflicting statute or special law in this case.

Broward Counly v. Janis Development Corp., 311 S0.2d 371 (Fla. 1975), is also wide of
the mark. Broward County was not a charter county, which at the time was significant, so the
court first had to determine what authority Broward County had to charge the imnpact fee at issue,
Here, Palm Beach County is a Charter County, so the Court first has to determine the opposite:
the initial inquiry is what prohibits Palm Beach from imposing the regulatory fees in the IG
ordinance, not what permits it. Further, once the court in Broward County determined that
Broward County had the agthority to impose the impact fees, it found them fo be in the natare of

taxes because the impact fees imposed were not dedicated to any specific purpose and were not
6
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commensurate with the cost of the regulation. Becausc the impact fees were dedicated 10 no
- specific purpose, they were construed as general revenue, a hallmark of taxes. Indeed, in a.
subsequent decision addressing impact fees in Broward County (after it adopted a charter), the
Fourth District held fhat the fees were valid regulatory fees because they met the costs of
anticipated capital expansion required by development and were earmarked for that purpose.
Hollywood, Inc. v. Broward County, 431 S0.2d 606, 612-13 (Fla. 4™ DCA 1983). No state
statute or special law expressly authorized the impact fees; Broward County had all the authority
it needed in the Constitution and its own charter.*

Similarly, in this case the fees imposed pursuant to the OIG Ordinance are dedicated
specifically for the OIG program, carefully allocated by the specific governmental activity that
will require most oversight, put in a specific fund for this purpose alone, and are not being used
for general revenue purposes, (Merriman Affidavit at par. 14-16.) And, of course, nothing
prohibits the County from fmposing these fees.

Even the cases the Municipalities cite for the proposition that the charges under the QIG
Ordinance are not regulatory fees support the County’s position. In Tamiami Trail Tours, Inc. v.
City of Orlando, 120 So. 170 (Fla. 1960), the fees were determined to be illegal taxes because
their primary purpose was raising revenue and the fees were not reasonably commensurate with
the cost of regulation (ten times any similar regulatory fees). But the Court recognized that a fee
to defray the-costs of regulation is proper. Jd at 172.

In City of North Miami v. Williams, 555 So.2d 399 (Fla. 3 DCA 1990), the city sought

to impose an occupational license fee on fortune tellers that exceeded reasonable revenues for the

* The County’s impact fees have also beea held to be valid regulatory fees. Home Builders and Contraciors Ass'n of
Palm Beach County, Inc. v. Board of County Comm 'rs of Palm Beach County, 446 So.2d 140 (Fla. 4" DCA 1983).
7
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purpose, and did not qualify as a regulatory fee because there the city had not attempted to
regulate fortune tellers. The comprehensive regulatory scheme here could not be more different,

As set forth in the Steckler Affidavit, the OIG works closely with, and has both received
and made referrals to state and federal regulatory agencies. (Steckler Affidavit at pars, 6-7.) As
part of this regulatory program, the OIG has coorciinated and participated in numerous
investigations with local law enforcement agencies or the State Attorney's Office that have
resulted in arrests, convictions, pension forfeitures, and employee dismissals, resignations and
suspensions between June 28, 2010 and September 30, 20011. (/4. at Ex. 1 at p. 21-22, and Ex.
2 at p- 4-5.)  Further, the OIG has investigated, and continues to investigate allegations of
employee misconduct, contract improprieties, financial improprieties and ozﬁissions and
misrepresentations. (/d. at Ex.1 p.21-22, and Ex.2 at p. 4-5.) The activities of the OIG can all be
described as directed to the modification behavior, no -different than, and indeed an adjunct to,
the criminal justice system.

C. The Municipalities Need Not Absorb Any of the OIG Costs

An additional flaw in the Municipalities” argument is that they need not absorb any cost
from the OIG. Any impact to their budgets can only be described as a self-inflicted wound. The
allocation of the cost of the OIG is based on the County’s and all municipalities’ economic
activity as reported to “LOGER.” See the Merriman Affidavit at. par. 15-16.) It is entirely
consistent with that program for the Municipalities to charge one-quarter of one percent of their
contracts with vendors and suppliers. Nothing in the OIG Ordinance or the County Charter
precludes that. And, indeed, as the Municipalities appear to recognize, Section 166.221, Fla.
Stat. expressly authorizes such a fee. In fact, as set forth in the Merriman Affidavit, at par. 18,

the reason the OIG Ordinance does not include a requirement that the Municipalities mpose

8
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such a fee is that some of them believed the administrative inconvenience involved outweighed
the benefit of the revenues. Some Municipalities simply preferred 1o write a check to the County
and not bother to recoup the cost from vendors.

It might be argued that the imposition of even such a miniscule percentage fee to vendors
would simply be charged back to the Municipalities in higher bids or proposals. County
Commissioner Jess. R. Santamaria, who has extensive education and experience in the business
sector, explains why that is not the case given the profit margins typically invelved. Affidavit of
Jess R. Santamaria. In any event, there is no evidence that any of the Municipalities has even
attempted to recoup the costs of the QIG from vendors.

Furthermore, to the extent any of the Municipalities choose not impose any fees on their
vendors—whether for administrafive convenience, out of the belief that the costs will come back .
to them from the vendors in some way, because they fear a dispute with a vendor(s) over the
OIG regulatory scheme, or any other real or fanciful reason—the OIG’s performance to date
indicates that they can save the cost and far more if they simply follow her recommendations.
The Municipalities may opt to ignore her every recommendation, but doing so wounds only
themselves and their taxpayers; in no way can the damage be laid at the County’s door.

D. The Municipalities are Responsible for Payment of the OIG Fees Parsaant to the
Express Language of the Ordinance or on an Implied Contract Theorv

The County has asserted two counter-claims against the Muﬁicipalities for reimbursement
of the monies the County has expended on their behalf to fund the operation of the OIG. The
first is a claim for damages or reimbursement directly under Art, XII, Sec. 2-429 of the IG
Ordinance. The second is to recoup County funds on an implied contract theory. (The second is
is also raised as an affirmative defense.)

Article XTI, Sec. 2-429 of the OIG Ordinance gives the County or any municipality in
compliance with this section of the ordinance the right to enforce payment from the non-paying

9
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party. In this case, the County is the paying party and the Municipalities are the non-paying
parties. '

The Municipalities fail to address the first count of the counter-claim. They simply re-
assert their arguments as fo the invalidity of the OIG Ordinance and related fees. However, if the
funding provisions of that ordinance are upheld, as they should be, then payment of the fees for
the operation of the GIG can be enforced pursuant to the express terms of the ordinance, and the
Municipalities® Motion must be denied.

The second count of the County’s counter-claim seeks to recover County funds expended
on behalf of the Municipalities based on an implied contract theory. The County is aware of the
seminal cases of Pan-Am Tobacco Corp. v. Department of Corrections, 471 S0.2d 4 (Fla. 1984)
and Commercial Carrier Corp. v. Indian River County, 371 S0.2d 1010 (F la.r 1979), holding that
sovereign immunity is only waived for express written contracts that a government entity had the
ability to enter. However, long after these cases were decided, the Fourth District permitted an
implied coniract claim to remain against a municipality,

In Palazzo Las Olas Group, LLC., v. City of Ft, Lauderdale, 966 So.2d 497 (Fla. 4" DCA
2007), a developer sued the city, the city redevelopment agency, and various city officials in a
multi-count complaint. Count 10 of the complaint was a claim against the city and the city
redevelopment agency based on an mplied contract theory. The trial court dismissed with
prejudice all counts, including the developer’s claim based on an implied contract theory. The
developer appealed and the Fourth District Court reversed the dismissal as to most claims,
including count 10 based on an implied contract theory, Based on the decision, it is not clear
whether the dismissal with prejudice was based on the Pan-dm Tobacco Corp. or Commercial
Carrier line of cases. However, in reversing, the Fourth District stated that, “having reviewed
the allegations of the Amended Complaint and all grounds advanced by the defendants in favor
of dismissal, including those not specifically discussed herein, we reverse the dismissal with
prejudice of counts I through 5 and 7 through 11.* 74 at 503. Certainly, then, the court re-
instated the claim against the municipality based on an implied contract theory. As such, the

Municipalities Motion as to Count I of the County’s counter-claim must also be denied.
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IV, CONCILUSION

Despite the Municipalities” suggestion to the contrary, nothing in the County Charter or

the OIG Ordinance requires the County to fund the OIG’s application in any municipality. The
Municipalities here are engaged in a transparent attempt to avoid the oversight the OIG provides

and to frustrate the will of the voters. Their scheme must fail and their Motion must be denied.
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICTAL CIRCUIT IN
AND FCR PALM BEACH COUNTY,
FLORIDA

CASE NO: 50 2011 CA 017953

SHERYL STECKLER, in her Official
capacity as Inspector General of
Palm Beach County, Florida,

cory
Appellant, RECEIVED FOR FILING
5.
' DEC § 7 2012
TOWN OF GULF STREAM, VILLAGE OF SHARON R, BOCK
TEQUESTA, CITY OF RIVIERA BEACH, TOWN CLERK & COMPTROLLER
OF JUPITER, CITY OF DELRAY BEACH, CIRCUIT CIVIL DIVISION

TOWN OF PALM BEACH SHORES, TOWN OF
MANALAPAN, TOWN OF MAGNONITA PARK,

CITY OF PALM BEACH GARDENS, TOWN OF
HIGHLAND BEACH, TOWN OF LAKE PARK,
CITY OF WEST PALM BEACH, TOWN OF OCEAN
RIDGE, CITY OF BOCA RATON, municipal
Corperations of the State of Florida,

Appellees/Plaintiffs,
PALM.BEACH COUNTY, a peolitical subdivision,
Appeliee/Defendant, and
SHARON R. BOCK, in her Official capacity
as the Clerk & Comptroller of Palm Beach

County, Florida,

Rppellee/Intervenor.

INSPECTOR GENERAL’'S AMENDED NOTICE OF APPEAL

NOTICE IS GIVEN that SHERYL STECKLER, in her official
capacity as Inspector General of Palm Beach County, by and

through undersigned coursel, pursuant to Rule 9.110, Flcrida
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Rules of Appellate Procedure, appeals to the Fourth District
Court of Appeal the order of this court rendered November 19,
2012, (conformed copy attached hersto) which denies the
Inspector General’s Motion to Tntervens. This is & final oxrder
as to the Inspector General. City of Sunrise v. Town of Davie,
472 So. 2dr45§;m459”{giéli9éé);”f.H. V. EZL.Hi;‘Tééléé;.ég‘56s;

567-68 (Fla. 1lst DCA 2001); Litvak v. Scylila Props., TLLC, 946

So. 2d 1165 - {Fla. 1°F DCA 2006).

Certificate of Service

I hereby certify that a copy of the foregoing Inspector
General’s Notice of Appeal has leen provided by e-mail this 7th
day of December, 2012, tc those on the attached service list.

A

Robert B. Beitler

General Counsel

Fla. Rar No. 327751

Email: RBeitler@pbcgov.org
Attorney for Appelilant
Inspector General

P.0O. Box 16568

West Palm Beach, FiL 33416
Tel: 561-233-2350

Fax: 561-233-2370
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